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FINANCE COMMITTEE

 
AGENDA

 
5th Meeting, 2015 (Session 4)

 
Wednesday 4 February 2015

 
The Committee will meet at 9.30 am in the Mary Fairfax Somerville Room (CR2).
 
1. Decision on taking business in private: The Committee will decide whether to

take item 9 in private.
 
2. Subordinate legislation: The  Committee  will  take  evidence  on  the  Land  and

Buildings  Transaction  Tax  (Addition  and  Modification  of  Reliefs)  (Scotland)
Order 2014 from—

 
John Swinney, Cabinet Secretary for Finance, Constitution and Economy,
David Kerrouchi, Policy Adviser, Neil Ferguson, Land and Buildings
Transaction Tax Bill Team Leader, and John St Clair, Senior Principal
Legal Officer, Scottish Government.
 

3. Subordinate legislation: John  Swinney  Cabinet  Secretary  for  Finance,
Economy and Constitution to move—S4M-12186—That the Finance Committee
recommends  that  the  Land  and  Building  Transaction  Tax  (Addition  and
Modification of Reliefs) (Scotland) Order 2014 be approved.

 
4. Subordinate legislation: The  Committee  will  take  evidence  on  the  Land  and

Buildings  Transaction  Tax  (Administration)  (Scotland)  Regulations  2014
(SSI  2014/375),  the  Land  and  Buildings  Transaction  Tax  (Ancillary  Provision)
(Scotland)  Regulations  2014  (SSI  2014/376),  the  Land  and  Buildings
Transaction  Tax  (Transitional  Provisions)  (Scotland)  Regulations  2014
(SSI 2014/377), and the Scottish Landfill Tax (Administration) Regulations 2015
(SSI 2015/3) from—

 
John Swinney, Cabinet Secretary for Finance, Constitution and Economy,
David Kerrouchi, Policy Adviser, Neil Ferguson, Land and Buildings
Transaction Tax Bill Team Leader, and John St Clair, Senior Principal
Legal Officer, Scottish Government.
 

5. Subordinate legislation: The  Committee  will  consider  the  following  negative
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instruments—
 

the Land and Buildings Transaction Tax (Administration) (Scotland)
Regulations 2014 (SSI 2014/375), the Land and Buildings Transaction Tax
(Ancillary Provision) (Scotland) Regulations 2014 (SSI 2014/376), the
Land and Buildings Transaction Tax (Transitional Provisions) (Scotland)
Regulations 2014 (SSI 2014/377), and the Scottish Landfill Tax
(Administration) Regulations 2015 (SSI 2015/3).
 

6. Community Charge Debt (Scotland) Bill: The Committee will consider the Bill
at Stage 2.

 
7. British Sign Language (Scotland) Bill: The Committee will  take evidence on

the Financial Memorandum from—
 

Mark Griffin, MSP, and Joanna Hardy, Senior Assistant Clerk, Non-
Government Bills Unit, Scottish Parliament.
 

8. Air Weapons and Licensing (Scotland) Bill: The  Committee  will  take
evidence on the Financial Memorandum from—

 
Quentin Fisher, Bill Team Leader, Ewan Bruce, Finance Business Partner,
Keith Main, Policy Manager, Walter Drummond-Murray, Policy Manager,
and Peter Reid, Policy Manager, Scottish Government.
 

9. Work programme: The Committee will consider its work programme.
 
 

James Johnston
Clerk to the Finance Committee

Room T3.60
The Scottish Parliament

Edinburgh
Tel: 0131 348 5215

Email: james.johnston@scottish.parliament.uk
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The papers for this meeting are as follows—
 
Agenda Item 2  

Noter by the clerk FI/S4/15/5/1

Agenda Item 4  

Note by the clerk FI/S4/15/5/2

Agenda Item 7  

Note by the Clerk FI/S4/15/5/3

Agenda Item 8  

Note by the Clerk FI/S4/15/5/4

Agenda Item 9  

PRIVATE PAPER FI/S4/15/5/5 (P)
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Finance Committee 
 

5th Meeting, 2015 (Session 4), Wednesday 4 February 2015 
 

Subordinate Legislation: Affirmative Instrument 
 
Purpose 

1. The purpose of this paper is to set out background and procedural information 
for the Committee’s consideration of the following statutory instrument— 

 The Land and Buildings Transaction Tax (Addition and Modification of 
Reliefs) (Scotland) Order 2014 [Draft] 

2. The instrument and its accompanying Policy Note are attached. 

3. The Delegated Powers and Law Reform Committee considered the instrument 
at its meeting on 13 January 2015 and determined that it did not need to draw it to 
the attention of the Parliament. 

4. The instrument’s Policy Note states that its purpose is to add five reliefs from 
LBTT which apply only in relation to specific organisations or types of property. 

Friendly Societies Relief 
5. The Policy Note explains that under existing UK legislation a land transaction is 
relieved of SDLT if it is effected or in consequence of the merging of two or more 
friendly societies. The relief has been added to LBTT as it is conceievable that 
friendly societies with property in Scotland may merge after introduction of the tax. 

Building Societies Relief 
6. The Policy Note explains that under existing UK legislation a land transaction is 
relieved of SDLT if it is effected or in consequence of the merging of two or more 
building societies. The relief has been added to LBTT as it is conceievable that 
building societies with property in Scotland may merge after introduction of the tax. 

Visiting Forces and International Military Headquarters Relief 
7. The Policy Note states that the Order replicates SDLT reliefs as it is 
conceievable that EU military and civilian staff could be based in Scotland. 

Property Accepted in Satisfaction of Tax Relief 
8. The Policy Note states that in certain circumstances a land transaction is 
relieved from SDLT where property is offered to HMRC in lieu of tax. The Order 
replicates the provision in order to avoid a situation whereby such an acquisition may 
lead to a charge on the public purse. 

Lighthouses Relief 
9. The Policy Note explains that in certain circumstances, a land transaction is 
relieved from SDLT if it is entered into by or under the direction of the general 
lighthouse authorities. This relief has therefore been included in LBTT to deal with 
such circumstances. 

http://www.legislation.gov.uk/sdsi/2015/9780111025758/pdfs/sdsi_9780111025758_en.pdf
http://www.legislation.gov.uk/sdsi/2015/9780111025758/pdfs/sdsi_9780111025758_en.pdf
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Relief for Certain Acquisitions by Registered Social Landlords 
10. The Policy Note explains that under LBTT, a registered social landlord must 
meet three qualifying conditions in order to qualify for relief whereas under SDLT the 
requirement is that any one of the conditions is satisfied. As it was not the 
Government’s intention to amend the qualifying criteria, the Order ensures that the 
relief will be available if any one of the conditions is satisfied. 

Crofting Community Right to Buy Relief 
11. The Policy Note states that the Order provides for full relief from LBTT for 
transactions involving the crofting community right to buy under which two or more 
crofts are purchased. 

Consultation 

12. During the consultation, no respondents commented on any of these proposals 
with the exception of the Crofting Community Right to Buy Relief. Nine of the ten 
respondents to comment on the crofting relief supported the proposal as it was seen 
as simplifying the tax system and furthering the support given to the crofting 
community. 

Financial Implications 

13. The Policy Note states that no significant financial impacts are expected to 
arise from the instrument as the Scottish Government’s approach “broadly mirrors” 
the current UK-wide approach for SDLT. 

Finance Committee consideration  

14. The Committee is required to report to the Parliament on the Order by 21 
February 2015. 

15. The Order is subject to affirmative procedure (Rule 10.6 of Standing Orders). 
The Cabinet Secretary for Finance, Constitution and Economy has lodged motion 
S4M-12186 proposing that the Committee recommends approval of the instrument.  

16. The Cabinet Secretary will attend the meeting to answer any questions on the 
Order, and then, under a separate agenda item, to speak to and move the motion for 
approval. The Committee will then decide whether or not to agree to the motion, 
before reporting its recommendations to the Parliament. 

Conclusion 

17. The Committee is invited to consider the Order. 

 
Alan Hunter 

Assistant Clerk to the Committee 
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Annexe 
 

POLICY NOTE 

THE LAND AND BUILDINGS TRANSACTION TAX (ADDITION AND 

MODIFICATION OF RELIEFS) (SCOTLAND) ORDER 2015 

SSI No: 

The instrument above was made in exercise of the powers conferred by section 
27(3) (addition, modification and removal of reliefs) of the Land and Buildings 
Transaction Tax (Scotland) Act 2013 (“LBTT(S)A 2013”).  It is subject to the 
affirmative procedure. 

Addition of ‘miscellaneous reliefs’ 
 
Purpose of this instrument  

The main reliefs from tax are provided in schedules 3 to 16 of the LBTT(S)A 2013.  
The legislation which provides for Stamp Duty Land Tax (“SDLT”) includes a number 
of ‘miscellaneous’ reliefs which apply only in relation to specific organisations or 
types of property.  To provide for similar reliefs from Land and Buildings Transaction 
Tax (“LBTT”), the Scottish Government consulted on miscellaneous reliefs in the 
consultation paper on the proposals for the LBTT Bill in 2013.  No respondents 
commented on these reliefs. 

The purpose of this instrument is to add the following five reliefs from LBTT using the 
power in section 27(3)(a) of the LBTT(S)A 2013: 

i. Friendly Societies relief - under section 105A Friendly Societies Act 1974 / 
Section 105A Friendly Societies Act 1992, a land transaction is relieved from 
SDLT if it is effected by or in consequence of:  
 
 an amalgamation of two or more registered friendly societies under section 

82 of the 1974 Act  
 a transfer of engagements of a registered friendly society under that 

section  
 an amalgamation of two or more friendly societies under section 85 of the 

1992 Act  
 a transfer of the engagements of a friendly society under section 86 of that 

Act, or  
 a transfer of the engagements of a friendly society pursuant to a direction 

given by the Financial Services Authority under section 90 of that Act  
 
This relief has been added to LBTT as it is conceivable that friendly societies 
with property in Scotland may continue to merge after the tax is introduced on 
1 April 2015. 
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ii. Building societies relief - Under s109A Building Societies Act 1986 (which 
applies to England, Wales, Scotland and Northern Ireland), a land transaction 
is relieved from SDLT if it is effected by or in consequence of:  
 
 an amalgamation of two or more building societies under section 93, or  
 a transfer of engagements between building societies under section 94 of 

the Act.  
 
This relief has been added to LBTT as it is conceivable that buildings 
societies with property in Scotland may merge after the tax is introduced on 1 
April 2015. 

iii. Visiting forces and international military headquarters relief – The 
Finance Act 2012 amended s74A of the Finance Act 1960 (visiting forces and 
allied headquarters: stamp duty land tax exemptions).  This relief is therefore 
replicated in the LBTT legislation as it is conceivable that these EU military 
and civilian staff could be based in Scotland. 
 

iv. Property accepted in satisfaction of tax relief – under s11A of the National 
Heritage Act 1980 (which extends to England, Scotland, Wales and Northern 
Ireland), a land transaction entered into under s9(4) by a person mentioned in 
s9(2) is relieved from SDLT where property is offered to HMRC by a taxpayer 
in lieu of tax.  The property may be transferred to one of a range of heritage 
bodies. 
 
Some government-sponsored cultural and heritage bodies in Scotland do 
have powers to acquire land or buildings.  This includes acquiring as 
acceptances in lieu and usually requires the specific agreement of Ministers.  
If LBTT was to be incurred by cultural / heritage bodies in such cases, any 
acceptance of land or buildings in lieu would result in a liability on the part of 
the accepting body to pay LBTT on the acquisition.  This would in effect be a 
charge on the public purse.  

This relief from LBTT, which is an equivalent provision to that which is 
currently in place for SDLT, has therefore been added to avoid that outcome. 

v. Lighthouses relief - under s221 of the Merchant Shipping Act 1995 (which 
extends to England, Scotland, Wales and Northern Ireland), a land transaction 
is relieved from SDLT if it is entered into by or under the direction of the 
general lighthouse authorities (including the Commissioners of Northern 
Lighthouses which oversees Scotland) for the purpose of carrying on services 
funded through the General Lighthouse Fund. 
 
The Northern Lighthouse Board has confirmed that given the widely 
distributed network of lighthouses and need for regular changes to reflect 
changes in shipping traffic to ensure the continued safety of navigation, it has 
a regular number of land transactions and that will carry on into the future.  On 
(rare) occasions it could be directed by the Secretary of State to undertake 
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activity that may require such transactions (for example, under requirements 
for new Aids to Navigation as part of the recommendations following the Braer 
disaster).  This relief has therefore been included in LBTT to deal with such 
circumstances. 

Relief for certain acquisitions by Registered Social Landlords 

Schedule 6 to the LBTT(S)A 2013 currently requires a registered social landlord 
(RSL) to meet all three of the qualifying conditions in order to qualify for relief, 
whereas under SDLT, the requirement is that if any one of the conditions is satisfied, 
the relief is available. 

 
It was not the intention of the Scottish Government to amend the eligibility criteria for 
this relief.  Using the power in section 27(3) of the LBTT(S)A 2013, the Order 
therefore clarifies the wording of paragraph 2(b)(ii) of schedule 6 to the Act ensure 
that if any one of the conditions is satisfied, the relief is available. 

Crofting Community Right to Buy Relief 
 
Schedule 9 to the LBTT(S)A 2013 provides for relief from LBTT in land transactions 
that are a result of the Crofting Community Right to Buy (RTB).  Paragraph 3 of 
schedule 9 to the LBTT Act allows Scottish Ministers to prescribe a minimum 
proportion of LBTT to be paid but for the relief.   
 
Section 27(3)(b) provides a power to allow Scottish Ministers to modify an existing 
relief by order.  Using this power, this instrument will provide for full relief from LBTT 
for transactions involving the crofting community right to buy under which two or 
more crofts are bought. 
 
Consultation 
 
In the consultation paper on draft regulations the Scottish Government proposed that 
land transactions involving the exercise of the Crofting Community RTB should be 
exempt from LBTT charge.   
 
Ten respondents addressed this question with nine supporting the proposal.   The 
consultation analysis highlighted two rationales for supporting the proposal.  Firstly, 
the proposal was seen as helping to simplify the tax system, with one respondent 
commenting that the crofting community purchases tend to be exempt from SDLT 
anyway, on account of the average price per croft almost always being within the nil 
rate band.   
 
Secondly, the proposal was perceived as furthering the support given to crofting by 
the Scottish Government with benefits to Scottish business and society.  The one 
respondent that disagreed with the proposal queried why the crofting community 
should be treated differently from other communities where transfers of individual 
components (e.g. social housing) are of low value.   
 
Taking the views of those who responded to the consultation into account, the 
Scottish Government has concluded that transactions involving the crofting 
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community right to buy under which two or more crofts are bought should be relieved 
in full from LBTT. 

Impact Assessments 

A Business and Regulatory Impact Assessment1 (“BRIA”) has been published for the 
regulations and orders associated with the LBTT(S)A 2013.   As the Scottish 
Government’s approach to these reliefs broadly mirrors the current approach for 
SDLT, no significant financial effect or impact on the private, voluntary or public 
sector is anticipated. 

An Equality Impact Assessment (“EQIA”) was published2 in December 2014.  The 
order will have no impact on equality or environmental issues. 

 

Scottish Government 
Finance Directorate 
Fiscal Responsibility Division 

                                                           
1
 ‘Land and Buildings Transaction Tax - Business and Regulatory Impact Assessment’, published 

December 2014, available at: www.scotland.gov.uk/lbtt-bria2014  
2
 ‘Land and Buildings Transaction Tax - Equalities Impact Assessment’, published December 2014, 

available at: http://www.scotland.gov.uk/Publications/2014/12/5671 

http://www.scotland.gov.uk/lbtt-bria2014
http://www.scotland.gov.uk/Publications/2014/12/5671
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Finance Committee 
 

5th Meeting, 2015 (Session 4), Wednesday 4 February 2015 
 

Subordinate Legislation: Negative Instruments 
 
Purpose 

1. The purpose of this paper is to set out background and procedural information 
for the Committee’s consideration of the following statutory instruments— 

 The Land and Buildings Transaction Tax (Administration) (Scotland) 
Regulations 2014 (SSI 2014/375) 
 

 The Land and Buildings Transaction Tax (Ancillary Provision) (Scotland) 
Regulations 2014 (SSI 2014/376) 
 

 The Land and Buildings Transaction Tax (Transitional Provisions) (Scotland) 
Regulations 2014 (SSI 2014/377) 
 

 The Scottish Landfill Tax (Administration) Regulations 2015 (SSI 2015/3) 

2. The instruments along with their accompanying Policy Notes are attached. 

The Land and Buildings Transaction Tax (Administration) (Scotland) 
Regulations 2014 (SSI 2014/375) 

3. The Policy Note explains that the Regulations’ main purpose is to “allow 
taxpayers who are unable to quantify their LBTT liability when the price they are 
paying is either uncertain or is dependent on a contingency to apply for deferrment in 
the same situations as they would currently apply for deferment from UK SDLT.” The 
instrument also prescribes the evidence to be provided by taxpayers to qualify for 
relief for Alternative Finance Investment Bonds in certain circumstances 

Deferred payments of tax 

4. The LBTT Act sets out the “chargeable consideration” – in most cases, the 
price paid by a purchaser. The Policy Note explains that on occasion, this 
chargeable consideration might be uncertain or contingent depending on other 
factors. In such cases, the Act provides that the consideration is assumed to be 
payable on the basis of a reasonable estimate. 

5. As it is possible that the taxpayer may over or underestimate such liabilities, 
changes to the tax payable may be required following completion of the purchase. 

6. As there may also be circumstances where it is simply not possible to estimate 
the purchase price, the Act allows taxpayers to apply to defer payment of LBTT in 
certain situations. Similar provisions currently apply to SDLT. 

7. The Policy Note states that the regulations “set out the process and obligations 
on the taxpayer and Revenue Scotland in respect of applications for deferred 
payment.” It further states that the regulations set out the grounds on which such an 

http://www.legislation.gov.uk/ssi/2014/375/pdfs/ssi_20140375_en.pdf
http://www.legislation.gov.uk/ssi/2014/375/pdfs/ssi_20140375_en.pdf
http://www.legislation.gov.uk/ssi/2014/376/pdfs/ssi_20140376_en.pdf
http://www.legislation.gov.uk/ssi/2014/376/pdfs/ssi_20140376_en.pdf
http://www.legislation.gov.uk/ssi/2014/377/pdfs/ssi_20140377_en.pdf
http://www.legislation.gov.uk/ssi/2014/377/pdfs/ssi_20140377_en.pdf
http://www.legislation.gov.uk/ssi/2015/3/regulation/2/made
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application may be refused by Revenue Scotland, for example where the transaction 
appears to form the part of an artificial tax avoidance arrangement. Such refusals 
would be subject to the right to appeal. 

8. The Policy Note also states that “the mechanism will mirror the mechanism 
used for SDLT purposes.” 

Consultation 

9. The Policy Note states that a consultation on proposed subordinate legislation 
under the LBTT Act was undertaken in 2014. Of the 14 respondents to address the 
question on deferred payment, 13 agreed with the proposed approach whilst one 
opposed it. The Policy Note states that the commercial property industry particularly 
welcomed the approach “as it would help to support cash flow.” 

10. Three respondents asked whether guidance would be issued to address a 
perceived lack of detail regarding the information to be provided in a deferment 
application. The Policy Note confirms that Revenue Scotland will publish such 
guidance in due course. 

11. The analysis of consultation responses states that six respondents expressed 
concerns “that the timings proposed for application for deferred payment do not sit 
well with timings for land registration” as there could be circumstances where land 
registration might be required before the purchaser knows the outcome of an 
application for deferred payment. 

12. The analysis further states that four respondents suggested that land 
developers could be permitted to pay their liability in installments via the deferred 
payment framework, rather than front-loading payment. One respondent also 
suggested that a claim for deferrment should be permitted until such time as the 
terms of the contract or agreement have been satisfied. 

13. The Policy Note does not appear to address these suggestions. 

Alternative Finance Investment Bonds – Prescribed Evidence 

14. Part 2 of the regulations sets out the evidence to be provided to Revenue 
Scotland for the purpose of claiming Alternative Finance Investment Bonds. The 
consultation does not appear to have addressed this topic. 

Financial Implications 

15. The Policy Note states that no significant financial impact is expected to arise 
from the instrument as the Scottish Government’s approach “broadly mirrors the 
current approach for SDLT.” 

Delegated Powers and Law Reform Committee consideration 

16. The DPLRC considered the instrument at its meeting on 20 January 2015 and 
determined that it did not need to draw the attention of the Parliament to it. 

http://www.scotland.gov.uk/Resource/0046/00464990.pdf
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The Land and Buildings Transaction Tax (Ancillary Provision) (Scotland) 
Regulations 2014 (SSI 2014/376) 

17. The Policy Note explains that before an application can be made to Registers 
of Scotland in respect of the Land Register or Books of Council and Session an 
LBTT return must be submitted and any tax payable must be paid. 

18. The Policy Note further explains that whilst there is a statutory basis for this in 
respect of the Land Register, this is not currently the case in respect of the Books of 
Council and Session which is a Court Register. 

19. The purpose of the instrument therefore is “to introduce a mandatory 
requirement to submit the appropriate application form (and to answer the 
associated questions) when applying for registration in Books of Council and 
Session of any deed implementing a notifiable transaction.”   

Consultation 

20. The Policy Note states that whilst the instrument was not included in the public 
consultation due to its technical nature, discussions have taken place with the Law 
Society about the need for and impact of the order. It further states that the order has 
the approval of the Lord President of the Court of Session. 

Delegated Powers and Law Reform Committee consideration 

21. The DPLRC considered the instrument at its meeting on 13 January 2015 and 
determined that it did not need to draw the attention of the Parliament to it. 

The Land and Buildings Transaction Tax (Transitional Provisions) (Scotland) 
Regulations 2014 (SSI 2014/377) 

22. The Policy Note states that the instrument “makes provision to ensure that 
through the transitional period when SDLT is disapplied in Scotland and LBTT is 
introduced, 13 different types of land transactions or arrangements involving land 
transactions are not taxed twice (by both SDLT and LBTT) but are subject to one tax 
or the other where appropriate, rather than no tax at all.” 

23. Such circumstances could apply, for example, to contracts entered into before 
the LBTT Act received royal assent on 1 May 2012, but which take effect after LBTT 
comes into force on 1 April 2015. The Policy Note states that there are 13 different 
types of land transactions to which the instrument would apply. 

Consultation 

24. The Policy Note states that, whilst the instrument was not included in the public 
consultation due to its technical nature, discussions have taken place with the Law 
Society about the need for and impact of the order. 

Delegated Powers and Law Reform Committee consideration 

25. The DPLRC considered the instrument at its meeting on 20 January 2015 and 
drew the instrument to the attention of the Parliament on the grounds that— 
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“the drafting of articles 3 and 4 appears to be defective. Those articles do not 
implement the Scottish Government’s intention to additionally make 
transitional provision for contracts for land transactions that were entered into 
on 1 May 2012.”  

26. The DPLRC report confirmed that— 

“The Scottish Government has acknowledged that there is a drafting error, 
relating to articles 3 and 4 of the Order. They have undertaken to bring 
forward an amending instrument to correct the error. The amendment would 
also come into force on 1 April 2015.” 

The Scottish Landfill Tax (Administration) Regulations 2015 (SSI 2015/3) 

27. The Policy Note states that— 

“These regulations set out how Scottish Landfill Tax will be collected and 
managed by Revenue Scotland. They make provision for the registration of 
landfill operators with Revenue Scotland, rules for tax returns and payments, 
tax credits (including the establishment of rules for a Scottish Landfill 
Communities Fund) and rules for determining the weight of waste for tax 
purposes.” 

28. The Policy Note also states that the Government published a consultation in 
May 2014 in response to which it received 48 responses. An analysis of consultation 
responses was published in October. The Government also held a series of 
meetings and workshops with site operators and stakeholders including 
environmental and community bodies. In light of the feedback received, the Policy 
Note confirms that a number of changes were made to the draft regulations. 

Credits 

29. The regulations provide for the claiming of credits in circumstances such as for 
materials that are re-used (for example in the restoration of a landfill site) or recycled 
after landfill tax has already been paid on them. Landfill operators may also claim 
credits for bad debts (for example where a creditor has gone out of business) in 
certain circumstances. 

Credits: Scottish Landfill Communities Fund (SCLF) 

30. The Committee took a particular interest in credits in relation to the Scottish 
Landfill Communities Fund (SCLF) during its consideration of the Bill and in its Stage 
1 Report, the Committee stated its intention to “monitor closely the implementation 
and delivery of the Scottish Landfill Tax.” The Committee also took oral evidence on 
the draft regulations at its meeting on 6 August 2014. 

31. The Policy Note explains that the regulations establish an SLCF “to provide 
funding for community or environmental projects in recognition of the dis-amenity 
experienced in the vicinity of landfill sites.” It further explains that operators can give 
a percentage of their tax liability to a distribution body to fund such projects in return 
for a 90% tax credit.  

http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/85943.aspx
http://www.zerowastescotland.org.uk/sites/files/zws/Landfill%20Tax%20Responses%20Report.pdf
http://www.zerowastescotland.org.uk/sites/files/zws/Landfill%20Tax%20Responses%20Report.pdf
http://www.scottish.parliament.uk/S4_FinanceCommittee/Reports/fiR-13-06w.pdf
http://www.scottish.parliament.uk/S4_FinanceCommittee/Reports/fiR-13-06w.pdf
http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=9441&mode=pdf
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32. The regulations set out the criteria for eligibility to receive funding from the 
SCLF and provide that Revenue Scotland may act as regulator of the scheme or 
delegate this function to another body (SEPA). 

33. In its Stage 1 report, the Committee stated that it was “supportive of the 
principle that those communities most affected by landfill sites should be the ones to 
benefit most from the fund.” 

34. The Policy Note states that following feedback received during the consultation 
period the regulations now provide that community and environmental projects in the 
vicinity of waste transfer stations are eligible to apply for funding under the scheme 
in recognition of the dis-amenity they can cause to local communities. The 
regulations define a waste transfer station as being “a site handling 2,500 tonnes of 
waste destined for landfill.” 

35. When the Committee took oral evidence on this topic, witnesses were broadly 
supportive of the proposal although some including the Scottish Environmental 
Services Agency requested clarity on the definition of a waste transfer station 
stating— 

“I point out that we have to be clear about the definition of a transfer station. I 
do not think that there is any legal definition of that. You will find that transfer 
station operations are quite often bolted on to another plant. If we are looking 
to include transfer stations, we have to be careful that we know exactly what 
we are talking about.” 

36. The analysis of consultation responses states that “36 respondents (75%) 
agreed with this proposal. Those who objected felt that transfer stations posed 
minimal impact to local communities compared to landfill sites.” 

Determination of weight of material disposed of 

37. The Policy Note states that the regulations provide that the waste material must 
be weighed at the time of disposal. It further states that following consultation with 
site operators, “the regulations include a discount for non-natural water that has 
been added to waste, for example, to damp down the waste to reduce dust.” 

38. The Committee heard in oral evidence that the current UK legislation allows a 
discount to be claimed for water to be added to waste and that there was the 
potential for “waste tourism” should this approach not be replicated in Scotland. 

39. The Policy Note states that the revised provisions are now similar to those in 
the equivalent UK legislation and that the Scottish Government will keep the issue 
under review.  

Filing Dates for Landfill Tax Returns 

40. The Policy Note explains that following consultation, the deadline by which tax 
returns should be made to Revenue Scotland has been extended from 30 days to 44 
days “to provide for a system where the administrative dates for the environmental 
and tax systems are aligned.” 
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Impact Assessments 

41. The Policy Note states that no significant financial impacts are expected to 
arise from the instrument as the Scottish Government’s approach “largely mirrors” 
the current UK-wide approach to landfill tax. 

42. It further states that no negative environmental or equalities implications are 
expected to arise as a result of the regulations. 

Delegated Powers and Law Reform Committee consideration 

43. The DPLRC considered the instrument at its meeting on 27 January 2015 and 
published its report the following day. 

44. The DPLRC drew the attention of the Parliament to the Regulations on the 
grounds that the form or meaning of the SSI could be clearer. Its report stated— 

“Regulation 24(2)(b)(i) specifies that where a claimant, in relation to the 
documents mentioned in regulation 22 (Records required to be kept), fails to 
comply with section 99(1) of the Revenue Scotland and Tax Powers Act 2014, 
then the claimant shall repay to Revenue Scotland the amount of the claim to 
which the failure to comply relates.” 

45. When asked about this, the Scottish Government responded that it— 

“considers that implicit in an assessment on a taxpayer, to repay to Revenue 
Scotland a repayment of tax by Revenue Scotland that ought not to have 
been made, is the imposition of an obligation on the taxpayer.  That is the only 
way it could be read if read against the whole of that Act.” 

46. Having considered the Government’s response, the DPLRC report stated— 

“The Committee considers that the meaning of this regulation could be 
clearer, in respect that the regulation should further specify what obligation 
must be complied with in relation to the documents mentioned in regulation 
22.” 

47. The DPLRC also drew the attention of the Parliament to the Regulations on the 
general reporting ground in relation to references made to other pieces of legislation. 

48. Regulation 36(2) contains a reference to section 26 of the Landfill Tax 
(Scotland) Act. However, the DPLRC notes that this section has been repealed and 
that the reference is “therefore redundant and is a failure to follow proper drafting 
practice.” The Government accepts that the recommendation is redundant but 
considers the provisions does no harm and would be read out of the text. 

49. Regulation 11(7) refers to a number of sections in the Revenue Scotland and 
Tax Powers (Act) 2014 but the references are incorrect. 

50. The Scottish Govenrment has undertaken to correct these drafting errors by 
way of an amending instrument. 

http://www.scottish.parliament.uk/S4_SubordinateLegislationCommittee/Reports/suR-15-08w.pdf
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51. Given the Government’s intention to bring forward an amending instrument, the 
DPLRC recommended that the reference in regulation 36(2) should also be 
corrected. 

Negative instruments: procedure  

52. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid. All negative 
instruments are considered by the DPLRC (on various technical grounds) and by the 
relevant lead committee (on policy grounds).  

53. Under Rule 10.4, any member (whether or not a member of the lead 
committee) may, within the 40-day period, lodge a motion for consideration by the 
lead committee recommending annulment of the instrument.  

54. If the motion is agreed to by the lead committee, the Parliamentary Bureau 
must then lodge a motion to annul the instrument to be considered by the Parliament 
as a whole. If that motion is also agreed to, the Scottish Ministers must revoke the 
instrument.  

Conclusion 

55. The Committee is invited to consider the instruments. 

 
Alan Hunter 

Assistant Clerk to the Committee 
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ANNEXE 
POLICY NOTE 

 
THE LAND AND BUILDINGS TRANSACTION TAX  

(ADMINISTRATION) (SCOTLAND) REGULATIONS 2014 
 

SSI No: 2014/375 
 
The instrument above was made in exercise of the powers conferred by section 
42(1) of, and paragraphs 11(1), 20 and 21(5) and (6) of schedule 8 to, the Land and 
Buildings Transaction Tax (Scotland) Act 2013 (“LBTT(S)A 2013”)  (applications to 
defer payment in case of contingent or uncertain consideration).  It is subject to the 
negative procedure. 
 
Policy background 
 
The main purpose of this instrument is allow taxpayers who are unable to quantify 
their Land and Buildings Transaction Tax (“LBTT”) liability when the price they are 
paying is either uncertain or is dependent on a contingency to apply for deferment in 
the same situations as they would currently apply for deferment from UK Stamp Duty 
Land Tax (“SDLT”).  Therefore there are similarities with provisions in the Stamp 
Duty Land Tax (Administration) Regulations 2003 (S.I. 2003/2837). 
 
The instrument also prescribes the evidence to be provided by taxpayers for certain 
land transactions relating to underlying assets consisting of land to qualify for relief 
for Alternative Finance Investment Bonds and makes a minor and inconsequential 
change to schedule 17 to the LBTT(S)A 2013. 
 
Deferred payments of tax 
 
Section 17 of and schedule 2 to the LBTT(S)A 2013 set out what is liable to tax in a 
land transaction - this is known as the “chargeable consideration”.  In most cases, 
this is the price that is paid by the purchaser in the land transaction. 

 
Section 18 of the LBTT(S)A 2013 provides for occasions when chargeable 
consideration is uncertain, dependent on whether a payment relating to a land 
transaction will be made or not made, or dependent on a future event that may or 
may not happen.  This is referred to as the “contingent consideration”. In this 
situation, section 18(2) provides that for tax purposes the consideration is assumed 
to be payable, irrespective of the outcome of the contingency.  
 
Section 19 of the LBTT(S)A 2013 makes provision for situations where the amount of 
all or part of the consideration is not known.  Section 19(2) provides that the 
chargeable consideration is to be determined on the basis of a reasonable estimate.  
Therefore, in a land transaction in which either section 18(2) or section 19(2) is 
applicable, a land transaction return must be made if the land transaction is notifiable 
to Revenue Scotland under section 29 of the LBTT(S)A 2013. 
 
In making a return to Revenue Scotland in the situation in which the consideration is 
either contingent or uncertain, in most cases the taxpayer will have assessed the 



FI/S4/15/5/2 
 

liability correctly, in which case no further return will be needed.  However in making 
a return it is possible that the taxpayer may underestimate their liability, or 
overestimate it.  If the taxpayer has underestimated the tax due, then if the land 
transaction becomes notifiable to Revenue Scotland for the first time, tax may be 
payable where none was payable before.  Alternatively, if the land transaction was 
already notified, additional tax become payable.  In these cases, a further tax return 
will be due so that the correct amount of tax can be collected. 
 
If the taxpayer has overestimated the liability, then section 32 allows the taxpayer 
either to amend the initial LBTT return within 12 months, or beyond 12 months to 
apply to Revenue Scotland to claim a repayment of tax paid.   
 
Rationale for exercising the delegated power in section 42   
 
The final purchase price in a land transaction may not be certain, or may be 
dependent on future uncertain events, for a variety of business and commercial 
reasons. For instance, the land transaction may be dependent on other factors such 
as a contract for services being awarded or planning permission being obtained.  
 
The provisions in LBTT(S)A 2013 as set out above aim to capture a range of 
situations involving land transactions where the purchasing price is contingent or 
uncertain.  However, the Scottish Government acknowledges that there are certain 
situations where the buyer simply cannot estimate the purchase price.  Therefore 
section 41 of LBTT(S)A 2013 enables taxpayers to apply to defer their obligation to 
pay LBTT in certain situations of contingent or uncertain consideration, and section 
42 allows Scottish Ministers to make regulations about applications under section 41.  
Section 41(1)(b) of the LBTT(S)A 2013 provides that some or all of the chargeable 
consideration must fall to be paid more than 6 months after the effective date of the 
transaction.  There are similar powers and provisions in place in relation to SDLT at 
present. 
 
Part 1 of the regulations sets out the process and the obligations on the taxpayer 
and Revenue Scotland in respect of applications for deferred payment. In particular, 
the regulations state that an application for deferred payment must be made before 
the last day on which a land transaction return is due to be submitted to Revenue 
Scotland under the terms of LBTT(S)A 2013 (normally 30 days after the transaction 
is completed).  The taxpayer must supply detail of when works or services are to be 
substantially completed if relevant.  Revenue Scotland is then obliged to give notice 
of the decision on the application in writing. 
 
Part 1 of the regulations also sets out the grounds on which an application may be 
refused by Revenue Scotland.  One ground for refusal is that the land transaction 
appears to form part of an artificial tax avoidance arrangement, as defined in section 
63 to 65 of the Revenue Scotland and Tax Powers (Scotland) Act 2014 (RSTPA 
2014).  There are other provisions within the RSTPA 2014 that are relevant to the 
regulations for deferred payment.  For instance, a taxpayer will be able to apply for a 
review of Revenue Scotland’s decision on the application for deferred payment and 
the decision will also be appealable under Part 11 of the RSTPA 2014. 
 
Consultation  
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A consultation paper1 was published on 1 May 2014 inviting views by 25 July 2014 
on draft regulations.  The Scottish Government received 20 responses to the 
consultation, all from organisations.  No responses were received from individuals.  
Half of those responding to the consultation represented the legal and accountancy 
sector.  Six retail bodies responded; and four respondents were from the property 
sector.  An analysis of the consultation responses2 was published by the Scottish 
Government in December 2014. 
 
Fourteen respondents addressed this question.  Of these, 13 agreed with the 
proposed approach and one opposed it.  In particular, the commercial property 
industry, where there may be greater uncertainty for property companies and the 
wider business community as to the course of future events, welcomed the approach 
as it would help to support cash flow.  The approach to broadly mirror the deferred 
payment provisions relating to SDLT was also welcomed.   
 
Three respondents to the consultation highlighted what they perceived to be a lack of 
detail relating to the information to be included in the deferment application and 
asked whether guidance would be issued to address this.  The required information 
to be provided by the taxpayer in the application is not set out in the draft 
regulations.  The Scottish Government’s approach is that any notice, application or 
other communication from the taxpayer to Revenue Scotland must be in the form 
and manner, and contain the information specified, by Revenue Scotland.  In 
keeping with that approach, the requirements in relation to applications to defer 
payments of tax will therefore be set out in guidance to be published by Revenue 
Scotland in due course.   
 
Taking the views of those who responded to the consultation into account, the 
Scottish Government seeks to make provision for a mechanism that enables 
taxpayers to apply to defer their obligation to pay LBTT in certain situations of 
contingent or uncertain consideration.  The mechanism will mirror the mechanism 
used for SDLT purposes and where it is used, should help to support cash flow for 
businesses. 
 
Alternative Finance Investment Bonds – prescribed evidence 
 
Part 2 of the regulations sets out the evidence to be provided by taxpayers to 
Revenue Scotland in relation to certain land transactions for the purposes of claiming 
relief for Alternative Finance Investment Bonds.  The four circumstances when 
evidence is required are: 
 

i. the fulfilment of Condition D of relief for Alternative Finance Investment Bonds 
as set out in paragraph 11(1) of schedule 8 to the LBTT(S)A 2013, i.e. to 
demonstrate that within 120 days of the effective date of the first transaction, 

                                                           
1
 ‘Moving Forward with Land and Buildings Transaction Tax – A Consultation on Proposed Subordinate 

Legislation’, published May 2014, available at: http://www.scotland.gov.uk/Resource/0044/00449463.pdf  
2
 ‘Moving Forward with Land and Buildings Transaction Tax – A Consultation on Proposed Subordinate 

Legislation: an Analysis’ published December 2014, available 
at: http://www.scotland.gov.uk/Publications/2014/12/9439 

http://www.scotland.gov.uk/Resource/0044/00449463.pdf
http://www.scotland.gov.uk/Publications/2014/12/9439
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a satisfactory standard security has been registered in the Land Register of 
Scotland, 

ii. for the purposes of the discharge of the security in favour of Revenue 
Scotland when certain conditions for relief have been met, in accordance with 
paragraph 20 of schedule 8 to the LBTT(S)A 2013, 

iii. for the purposes of releasing replacement land in Scotland from the security in 
favour of Revenue Scotland, in accordance with paragraph 21(5) of schedule 
8 to the LBTT(S)A 2013, and 

iv. for the purposes of releasing replacement land that is not in Scotland from the 
security in favour of Revenue Scotland, in accordance with paragraph 21(6) of 
schedule 8 to the LBTT(S)A 2013. 

 
In each case, the evidence involves the taxpayer providing certain documents, along 
with a reference to previously submitted land transaction returns, in the form of a 
unique reference number to the return. 
 
Impact Assessments 
 
A Business and Regulatory Impact Assessment3 (“BRIA”) has been published for the 
regulations and orders associated with the LBTT(S)A 2013.   As the Scottish 
Government’s approach to applications for deferred payments of tax broadly mirrors 
the current approach for SDLT, no significant financial effect or impact on the private, 
voluntary or public sector is anticipated. 
 
An Equality Impact Assessment (“EQIA”) has been published4.  The regulations will 
have no impact on equality or environmental issues. 
 
 
 
Scottish Government 
Finance Directorate 
Fiscal Responsibility Division 
  

                                                           
3 ‘Land and Buildings Transaction Tax - Business and Regulatory Impact Assessment’, published 
December 2014, available at: www.scotland.gov.uk/lbtt-bria2014  
4 Land and Buildings Transaction Tax - Equalities Impact Assessment’, published December 2014, 
available at: http://www.scotland.gov.uk/Publications/2014/12/5671 

http://www.scotland.gov.uk/lbtt-bria2014
http://www.scotland.gov.uk/Publications/2014/12/5671
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POLICY NOTE 
 

THE LAND AND BUILDINGS TRANSACTION TAX  
(ANCILLARY PROVISIONS) (SCOTLAND) ORDER 2014 

 
SSI No: 2014/376 

 
The instrument above was made in exercise of the powers conferred by section 
67(1) and (2) of the Land and Buildings Transaction Tax (Scotland) Act 2013 
(“LBTT(S)A 2013”).  It is subject to the negative procedure. 
 
Policy background 
 
To ensure prompt payment and deliver administrative efficiencies, the LBTT(S)A 
2013 requires agents to submit a complete Land and Buildings Transaction Tax 
(“LBTT”) return and pay any tax due before any application to RoS in respect of the 
Land Register or Books of Council and Session can be accepted.  The Scottish 
Government understands that for residential transactions, solicitors receive funds 
from their clients before settlement to cover any UK Stamp Duty Land Tax (“SDLT”) 
due. 
 
Section 43 of the Act creates a link between land registration and payment of LBTT 
by providing that documents effecting or evidencing a land transaction may not be 
registered by, or otherwise reflected in an entry in a register under the management 
and control of the Keeper of the Registers of Scotland unless a land transaction 
return has been made and any LBTT payable has been paid.  
 
This rule will have most relevance to standard conveyancing transactions where the 
buyer cannot obtain a real right in land until the disposition in the buyer‘s favour has 
been registered in the Land Register. But the rule will also have relevance in relation 
to other registers under the management and control of the Keeper, for example the 
Books of Council and Session, which is a Court Register, if a non-residential lease or 
other transaction is registered there voluntarily for preservation and execution.  
However, there is no statutory requirement to apply to register documents in the 
Books of Council and Session and no statutory requirement to complete the 
application form. 
 
The purpose of the order is to introduce a mandatory requirement to submit the 
appropriate application form (and to answer the associated questions) when applying 
for registration in Books of Council and Session of any deed implementing a 
notifiable transaction.  This will better enable the Keeper to fulfil the duty in 
subsection 43(1) of the LBTT(S)A 2013 not to accept the application for registration 
of documents in the Books of Council and Session until a tax return and payment 
have been made.  A similar requirement has already been prescribed by the Land 
Register Rules etc. (Scotland) Regulations 2014 (S.S.I. 2014/150) in terms of which 
applications for registration under the Land Registration etc. (Scotland) Act 2012 
include: 
 
Is the transaction to which this application relates a notifiable transaction in terms of 
section 30 of the Land and Buildings Transaction Tax (Scotland) Act 2013? 
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If yes, has a land transaction return been made, and have arrangements satisfactory 
to the tax authority been made for the payment of any tax payable in respect of the 
transaction? 

 
Consultation 
 
Discussions have taken place with representatives of the Law Society about the 
need for and impact of this order.  However, as these are technical changes which 
have no substantive impact, the order was not included in the public consultation 
process during 2014. 
 
The order has the approval of the Lord President of the Court of Session (approval 
not being a statutory requirement). 
 
Impact Assessments 
 
A Business and Regulatory Impact Assessment5 (“BRIA”) has been published for the 
regulations and orders associated with the LBTT(S)A 2013.  An Equalities Impact 
Assessment6 (“EQIA”) was also published in December 2014.  No significant 
financial effect or impact on the private, voluntary or public sector is anticipated as a 
consequence of this order. 
 
The order will have no impact on equality or environmental issues. 
 
 
 
 
Scottish Government 
Finance Directorate 
Fiscal Responsibility Division 
  

                                                           
5
 ‘Land and Buildings Transaction Tax - Business and Regulatory Impact Assessment’, published 

December 2014, available at: www.scotland.gov.uk/lbtt-bria2014  
6 ‘Land and Buildings Transaction Tax - Equalities Impact Assessment’, published December 2014, 
available at: http://www.scotland.gov.uk/Publications/2014/12/5671 

http://www.scotland.gov.uk/lbtt-bria2014
http://www.scotland.gov.uk/Publications/2014/12/5671
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POLICY NOTE 
 

THE LAND AND BUILDINGS TRANSACTION TAX  
(TRANSITIONAL PROVISIONS) (SCOTLAND) ORDER 2014 

 
SSI No: 2014/377 

 
Using the power in section 67(1) of the Land and Buildings Transaction Tax 
(Scotland) Act 2013 (“LBTT(S)A 2013”), this instrument makes provision to ensure 
that through the transitional period when Stamp Duty Land Tax (“SDLT”) is 
disapplied in Scotland and Land and Buildings Transaction Tax (“LBTT”) is 
introduced, 13 different types of land transactions or arrangements involving land 
transactions are not taxed twice (by both SDLT and LBTT) but are subject to one tax 
or the other where appropriate, rather than no tax at all.   
 
Policy background 
 
LBTT will replace SDLT in Scotland from 1 April 2015.  The date when LBTT 
becomes chargeable (“the commencement date”) will be set in a Commencement 
Order made by Scottish Ministers under section 70(2) of the LBTT(S)A 2013.  SDLT 
will been dis-applied in Scotland on a date to be appointed by order by the Treasury 
under section 29(4) of the Scotland Act 2012.  This order defines the 
commencement date for LBTT by reference to the day after the date appointed by 
Treasury Order under section 29(4) Scotland Act 2012 for the disapplication of 
SDLT.  
 
Sections 29(5) of the Scotland Act 2012 makes provision for certain land 
transactions to which SDLT will continue to apply, namely a land transaction for 
which the contract for the transaction was entered into or was substantially 
performed prior to Royal Assent of the Scotland Act 2012 on 1 May 2012. 
 
Section 29(6) makes provision for certain land transactions to which SDLT will no 
longer apply, for instance, where there has been an assignation or sub-sale in a 
contact entered into prior to 1 May 2012. 
 
The purpose of this order is to make provision for certain transactions that began 
under SDLT but have an effective date on or after commencement of LBTT.  The 
intention is to ensure that through the transitional period where SDLT is disapplied in 
Scotland and LBTT is introduced, such transactions are not taxed twice (by both 
SDLT and LBTT) but are subject to one of the taxes or to ensure that where no tax 
would otherwise be payable, it is payable under LBTT if it would have been payable 
under SDLT.  The order makes provision to achieve that purpose for 13 different 
types of land transactions or arrangements involving land transactions: 
 

i. Contracts entered into before 1 May 2012 for a land transaction under which 
the transaction is to be completed by a conveyance and section 29(6) of the 
Scotland Act 2012 applies as there has been an intervening event that dis-
applies SDLT from the land transaction where the effective date is on or after 
the commencement date (Article 3).     
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ii. Land transactions where the contracts were entered into after 1 May 2012 but 
before the commencement date and where substantial performance of the 
contract occurred prior to the commencement date - Article 4 ensures that 
sections 9 and 10 of the LBTT(S)A 2013 applies to these transactions. 

 
iii. Alternative finance arrangements that give rise to a series of land transactions 

are entered into - Article 5 ensures that arrangements entered into prior to the 
commencement date will continue to benefit from the relief from LBTT under 
schedule 7 to the LBTT(S)A 2013, despite the fact that it was in fact SDLT 
that was payable when the alternative finance arrangement was entered into. 

 
iv. Alternative finance bonds that give rise to a series of land transactions are 

entered into -  Article 6 ensures that bonds entered into prior to the 
commencement date will continue to benefit from the relief from LBTT under 
schedule 8 to the LBTT(S)A 2013, despite the fact that it was in fact SDLT 
that was payable when the alternative finance bond was entered into.  
 

v. A transfer of an interest in a partnership pursuant to earlier arrangements 
involving a land transaction under paragraph 17 of schedule 17 to the 
LBTT(S)A 2013 where the earlier land transaction was in fact prior to the 
commencement date - Article 7 makes provision to ensure that LBTT is 
payable. 

 
vi. Any withdrawal of money etc. from partnership after the transfer of a 

chargeable interest under paragraph 18 of the schedule 17 to the LBTT(S)A 
2013 - Article 8 makes provision to ensure that LBTT is payable in despite the 
fact that the withdrawal of money etc. took place prior to the commencement 
date. 
 

vii. Partnership share attributable to partner - Article 9 ensures that step 1 of 
paragraph 26 of schedule 17 to the LBTT(S)A 2013 can apply notwithstanding 
the fact that the relevant date for the purposes of paragraph 26 was prior to 
the commencement date. 

 
viii. Overlapping leases - Article 10 ensures that the discount in respect of 

overlapping leases under paragraph 24 of schedule 19 to the LBTT(S)A 2013 
can apply, notwithstanding that the old lease was entered into prior to the 
commencement date. 

 
ix. Assignation of a leases granted prior to the commencement date / withdrawal 

of relief - Article 11 makes provision for any lease with an effective date prior 
to the commencement date that were entitled to a relief under SDLT that was 
later withdrawn.  Article 11 ensures that paragraph 27 of schedule 19 to the 
LBTT(S)A 2013 applies so that an assignation of such a lease on or after the 
commencement date is treated as a new lease for LBTT purposes. 

 
x. Variations and extensions of the term or premises of leases - Articles 12 and 

13 provide that variations and extensions of leases that were initially granted 
prior to the commencement date are to be treated as grants of a new lease for 
LBTT purposes with schedule 19 to the LBTT(S)A 2013 applying. 
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Consultation 
 
Discussions have taken place with representatives of the Law Society of Scotland 
about the need for and impact of this order.  However, as these are technical 
changes that do not have a general application for all types of land transaction, the 
order was not included in the public consultation process during 2014. 
 
Impact Assessments 
 
A Business and Regulatory Impact Assessment7 (“BRIA”) has been published for the 
regulations and orders associated with the LBTT(S)A 2013.  No significant financial 
effect or impact on the private, voluntary or public sector is anticipated as a 
consequence of this order. 
 
An Equality Impact Assessment (“EQIA”) has been published8.  The order will have 
no impact on equality or environmental issues. 
 
 
 
 
Scottish Government 
Finance Directorate 
Fiscal Responsibility Division 
 
  

                                                           
7
 ‘Land and Buildings Transaction Tax - Business and Regulatory Impact Assessment’, published 

December 2014, available at: www.scotland.gov.uk/lbtt-bria2014  
8
 ‘Land and Buildings Transaction Tax - Equalities Impact Assessment’, published December 2014, 

available at: http://www.scotland.gov.uk/Publications/2014/12/5671 

http://www.scotland.gov.uk/lbtt-bria2014
http://www.scotland.gov.uk/Publications/2014/12/5671
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POLICY NOTE 
 

THE SCOTTISH LANDFILL TAX (ADMINISTRATION) REGULATIONS 2015 
 

SSI No: 2015/3 
 
This Policy Note has been prepared by the Scottish Government to assist the reader 
of the Scottish Landfill Tax (Administration) Regulations 2015 and to help inform 
debate on it.  It does not form part of the legislation and has not been endorsed by 
Parliament. 
 
The instrument was made in exercise of the powers conferred by sections 15, 18, 
19, 20, 22(9), 23, 25, 30, 32 and 37(1) and (4) to (7) of the Landfill Tax (Scotland) 
Act 2014 (“LT(S)A 2014”) and all other powers enabling them to do so. 
 
Policy issues 
 
These regulations set out how Scottish Landfill Tax will be collected and managed by 
Revenue Scotland.  They make provision for the registration of landfill operators with 
Revenue Scotland, rules for tax returns and payments, tax credits (including the 
establishment of rules for a Scottish Landfill Communities Fund) and rules for 
determining the weight of waste for tax purposes. 
 
Registration and provision for special cases 
 
The regulations provide that from 16 February 2015, someone (i.e. a landfill 
operator)  who intends to carry out a taxable activity must notify Revenue Scotland 
within 30 days of this intention.  They also make provision to allow the landfill 
operator to correct any inaccuracy or make changes to their details. 
 
Accounting periods, payment and non-disposal areas 
 
A landfill operator’s first accounting period begins on the day they become 
registered.  Tax returns should be submitted along with any payment of tax no later 
than 44 days after the end of the accounting period.   Revenue Scotland has a 
discretionary power to amend the accounting period or the date by which a return 
must be made. 
 
Where a return is amended by the landfill operator, any payment due must also be 
made at the same time as the amended return is made. 
 
Any payment of tax is treated as having been paid if arrangements that are 
satisfactory to Revenue Scotland have been made.  The tax return must include a 
declaration by the taxpayer or an agent if one is used, that the return is to the 
taxpayer’s knowledge, complete and correct.   
 
Where a payment is owed to the taxpayer by Revenue Scotland, the payment need 
not be made until any outstanding tax return and tax payment have been made by 
the taxpayer. 
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Non-disposal areas 
 
The Scottish Government recognises that several activities may occur adjacent to a 
landfill site such as energy and material recovery or temporary storage of material for 
later re-use and recycling.  The regulations facilitate these activities by requiring a 
landfill operator to designate a ‘non-disposal area’ if required to do so by an officer of 
Revenue Scotland.  For the designation of a non-disposal area to cease, Revenue 
Scotland must give notice to the landfill operator in writing.  The landfill operator 
must keep records on a non-disposal area and make them available to Revenue 
Scotland Officers on request. 
 
Credit: general  
 
The regulations provide for a tax credit system, in so far as a person who has paid or 
is liable to pay tax may be entitled to credit providing prescribed conditions are 
fulfilled.  Over a defined accounting period a landfill operator can deduct the credit 
from the amount of tax due and may receive payment if the credit is greater than the 
amount of tax due.  
 
Tax credits may be carried over to a subsequent accounting period and the 
regulations define how a person who ceased to be registrable can benefit from 
credit.  
 
Where a person fails to submit a return, Revenue Scotland may withhold payment of 
credits until the taxpayer has complied with the requirement to submit the return.  
The regulations provide Revenue Scotland with the power to impose conditions with 
regard to payment or repayment.  
 
Credit: permanent removals 
 
The regulations allow landfill operators the opportunity to divert waste away from 
landfill wherever possible.  Landfill operators can claim a credit for material where 
landfill tax has already been paid and where conditions in relation to the re-use and 
recycling of waste have been met. Tax credit may also be claimed if tax has 
previously been paid on the waste and the waste is then used to restore a site. 
 
Credit: bad debts  
 
If a customer of a landfill operator becomes insolvent, the landfill operator may claim 
a tax credit for bad debt if they meet all of the conditions set out in the regulations.  
Certain sums must be offset against the amount of the bad debt. 
 
Credit: bodies concerned with the environment 
 
The regulations establish a Scottish Landfill Communities Fund (SLCF) to provide 
funding for community or environmental projects in recognition of the dis-amenity 
experienced in the vicinity of landfill sites.  Landfill operators can give a percentage 
of their tax liability to a distribution body to fund community projects through the 
SLCF.  In this way, the distribution of funds within the SLCF is entirely independent 
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of the Scottish Government.  When making a contribution to the SLCF, landfill 
operators receive a 90% tax credit.   
 
The tax credit is only available where the community project meets one of the 
objectives of the SLCF which are set out in the regulations.  The liability against 
which the percentage of qualifying contributions may be calculated is a period of 12 
months from 1 April each year.  Credit can be claimed in any accounting period. 
 
A contribution and any income derived must be spent on an approved objective of 
the SLCF within 2 years of the contribution being made.   
 
The regulations set out the information that the landfill operator must record and 
provide to the regulator when a contribution is made to the SLCF.  The regulator will 
provide appropriate regulation to help ensure accountability and transparency.  The 
regulator’s main task would be to provide a safeguard that funds were being used 
properly against the objectives of the scheme.  The regulator will report to Revenue 
Scotland.  The regulator will also assess applications to become a distribution body 
and keep and administer a register of all distribution bodies.   
 
The regulations set out the functions of Revenue Scotland for the SLCF and in 
particular, provide that Revenue Scotland may perform the role of the regulator or 
delegate the function to another body.  If the role of regulator is delegated, Revenue 
Scotland retains responsibility for the operation of the SLCF.  From 1 April 2015, the 
SLCF will be regulated by the Scottish Environment Protection Agency (SEPA) on 
behalf of Revenue Scotland.  Revenue Scotland will provide a report on the 
performance of the SLCF to the Scottish Parliament. 
 
As mentioned above, landfill operators will make contributions direct to a Distribution 
Body (all such contributions would be notified to SEPA as tax collector and fund 
regulator).   The distribution bodies will enrol projects, ensure that all monies are 
spent in accordance within their objects and report to the regulator.  All distribution 
bodies will be registered and approved by the regulator.   Distribution bodies can 
apply to an independent review panel if they have their registration rejected or 
revoked. 
 
Landfill invoices 
 
To ensure that the correct information is available to the landfill operator for 
completing a tax return, the regulations prescribe the information that must be 
included in a landfill invoice. 
Determination of weight of material disposed of 
 
The regulations require that the waste material that is being disposed to landfill must 
be weighed at the time of the time of the disposal.  Revenue Scotland may specify 
by notice the methods by which the weight of the waste is to be determined. 
 
Following consultation with landfill operators (see the section on ‘consultation’ 
below), the regulations include a discount for non-natural water that has been added 
to the waste, for example, to damp down the waste to reduce dust. 
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Consultation 
  
A consultation paper Scottish Landfill Tax – A Consultation on Subordinate 
Legislation’9 was published on 16 May 2014 inviting views on draft regulations by 31 
July 2014 on draft regulations. The Scottish Government received 48 responses to 
the consultation, 46 of which were from a range of different organisations and 2 from 
individuals.  The consultation closed on 31 July 2014 and an analysis by Zero Waste 
Scotland was published thereafter10.  
 
In addition to publishing the consultation documents, Scottish Government held a 
series of events including workshops for all landfill operators and those with an 
interest in landfill tax, a specific communities fund workshop, held sessions with key 
stakeholder groups, and organised visits by officials to individual stakeholders to 
discuss how proposals could affect their business.  The Landfill Tax Working Group 
which includes representation from each major stakeholder group also provided 
feedback on the proposals. 
 
In light of feedback from the consultation process, the Scottish Government has 
made changes to the regulations as highlighted below. 
 
Eligibility criteria for the Scottish Landfill Communities Fund; Transfer Stations 

 
Following the consultation process in 2012 for the Landfill Tax (Scotland) Bill and the 
consultation process over the summer of 2014 for subordinate legislation, there was 
a call to extend the reach of the SLCF to reflect the wider dis-amenity of landfill 
activity. 
 
The Scottish Government recognises that waste transfer stations, where taxable 
waste to be landfilled is often collected for forward transportation to a landfill site, can 
cause a dis-amenity to local communities.  For this reason the regulations provide 
that community and environmental projects in the vicinity of waste transfer stations 
are eligible to be considered for funding from the SLCF.  The ‘vicinity’ rules in 
regulation 29(5) apply to landfill sites and transfer stations.  The definition of a 
transfer station is a site handling 2,500 tonnes of waste destined for landfill.   
 
Objectives of the Scottish Landfill Communities Fund  

 
There was support for widening the definition of two of the objectives that funds can 
be spent on.  A significant number of stakeholders observed that including waste 
prevention was a logical addition to the community re-use and recycling objective.  
There was also support for including sites of archaeological interest to the objective 
allowing funds to be spent on historical buildings, provided that the sites are 
accessible to the public and within the vicinity of a landfill site.  These proposals 

                                                           
9
 ‘Scottish Landfill Tax, A Consultation on Subordinate Legislation’, published 16 May 2014, available at: 

http://www.scotland.gov.uk/Resource/0045/00450678.pdf  
10

 ‘Responses to the Public Consultation on Proposed Landfill Tax Subordinate Legislation’, published October 
2014 available at:  
www.zerowastescotland.org.uk/PublicConsultation/ProposedLandfillTaxSubordinate/Responses 
 

http://www.scotland.gov.uk/Resource/0045/00450678.pdf
http://www.zerowastescotland.org.uk/PublicConsultation/ProposedLandfillTaxSubordinate/Responses
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have been incorporated in the list of objectives for the SLCF that is set out in the 
regulations. 
 
Filling date for landfill tax returns 
 
Conditions in a Waste Management Licence (WML) or Pollution Prevention and 
Control (PPC) permit require the provision of quarterly data to SEPA by landfill site 
operators on the types and quantities of waste managed (treated and/or disposed) at 
the facility.  In the consultation paper, the Scottish Government proposed that the 
filing date for the SLfT returns should be the same as the PPC Permit return at the 
end of every quarter.  It also proposed to allow 30 days for payment after the filing 
date.   
 
Section 26 of the LT(S)A 2014 allowed landfill site operators to issue an invoice to 
the person who disposed of the waste 14 days after the disposal was made. The 
issue date of the invoice was then treated as the date that the tax is due. This moved 
the tax point from the date of the disposal of waste to the date that the invoice was 
issued by the landfill site operator.  Section 26 of the LT(S)A 2014 was repealed as 
the 14 day period meant that the administrative dates for the environmental and tax 
systems were continually misaligned. 
 
The regulations provide for a system where the administrative dates for the 
environmental and tax systems are aligned.  Following consultation with landfill 
operators, the Scottish Government agreed that tax returns should be made to 
Revenue Scotland within 44 days (rather than 30) of the end of the accounting 
period.  This gives a landfill operator the same 14 day period to invoice the person 
who disposed of the waste and ensures that there are no additional cash flow issues 
to the landfill operator as a result of these changes. 
 
Water discount when weighing waste 
 
Under the existing UK system, a landfill operator can apply to discount the water 
content of waste in certain circumstances, for example where water has been used 
to damp down waste to reduce dust.  The consultation paper included a proposal not 
to include a “water discount” in Scottish Landfill Tax.  The main reasons for this 
were: 

 
• The current system actively encourages the addition of water to waste and 

discourages de-watering by allowing a 25% discount on water – but adding water 
to waste can increase the negative environmental effect through leachate.  

• The discount process when determining the tax due can be quite complex and is 
difficult to enforce – potentially leading to opportunities for abuse/evasion by for 
example claiming that water has been added where this is not in fact the case.  

• The relief allowed on the water content of waste that would otherwise attract tax 
tends to encourage operators to allow excess water to enter the landfill mass. 
This in turn adds to the generation of leachate and creates a further pollution risk, 
with mitigating action required for leachate treatment to reduce that risk.  

• Liquid waste going to landfill was banned in 2003 by the Landfill (Scotland) 
Regulations 2003. There should therefore be less need to discount water than 
there was in 1996 when UK Landfill Tax was first introduced.   



FI/S4/15/5/2 
 

 
Stakeholders identified the following concerns with the proposal to exclude the 
“water discount” provisions: 
 
• Health and safety concerns with regard to transporting and handling fine 

materials such as ash. 
• The costs of de-watering waste would put Scottish businesses at a disadvantage 

internationally and compared to other UK companies.   
• The proposal could encourage ‘waste tourism’ from Scotland to England. 
 
In light of these concerns, Scottish Ministers have decided to include provisions that 
allow for the weight of non-naturally occurring water to be discounted from waste 
deposits for the purposes of tax.  The provisions are similar to those in the equivalent 
UK legislation.  This issue will be kept under review by the Scottish Government.  
 
Impact Assessments 
 
A Business and Regulatory Impact Assessment (“BRIA”)11 has been published for 
the regulations and orders associated with LT(S)A 2014.   As the Scottish 
Government’s approach to these instruments largely mirror the current UK-wide 
approach to landfill tax, no significant financial effect or impact on the private, 
voluntary or public sector is anticipated. 
 
An Equality Impact Assessment (“EQIA”)12 has been published and there are no 
equality impacts or issues associated with this SSI.  An environmental screening 
exercise has determined that the subordinate legislation following on from the 
LT(S)A 2014 is not likely to generate a negative impact on the environment and a 
Strategic Environmental Assessment is therefore not required. 
 
 
 
 

 
 

                                                           
11

 ‘Scottish Landfill Tax Final Business and Regulatory Impact Assessment’, published 14 December 2014, 
available at: http://www.scotland.gov.uk/Publications/2014/12/6274 
12

 ‘Scottish Landfill Tax – Equality Impact Assessment Results’, published 17 December 2014, available at: 
http://www.scotland.gov.uk/Publications/2014/12/7976 

http://www.scotland.gov.uk/Publications/2014/12/6274
http://www.scotland.gov.uk/Publications/2014/12/7976
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Finance Committee 

5th Meeting, 2015 (Session 4), Wednesday 4 February 2015 

British Sign Language (Scotland) Bill: Financial Memorandum 
 
Introduction 
 
1. The purpose of this paper is to highlight some of the themes identified in written 
submissions received in response to the Committee’s call for evidence on the 
Financial Memorandum (FM) for the British Sign Language (Scotland) Bill. 

2. The Committee received 19 responses to its call for evidence. Hard copies of 
the responses are attached, along with a copy of the FM (page 7 of the Explanatory 
Notes). 

The Bill 

3. The Bill “aims to promote the use of British Sign Language (BSL), principally by 
requiring plans to be prepared and published by the Scottish Ministers and listed 
public authorities.” These plans “will be reviewed, reported on via the Performance 
Review report and updated at regular intervals.” Under the Bill the Scottish 
Government would prepare and publish a National Plan and would also be 
responsible for producing the Performance Review report. Listed public authorities 
would prepare and publish an Authority Plan.  

4. Paragraph 11 of the FM explains that responses to the Member’s consultation 
on the Bill differed in their assessments of the additional costs that would arise from 
the Bill and that “this diversity of opinion partly explains why the cost estimates 
provided…involve such large margins of uncertainty.” 

5. It is normal practice for FMs to provide estimate costs on an annualised basis. 
However, the Bill provides a cycle for production of the National and Authority plans, 
and for the Performance Review report, which is based on parliamentary sessions. 
The FM has estimated costs over a parliamentary session rather than on an annual 
basis. The Policy Memorandum (PM) states that this cycle reflects “that the Scottish 
Ministers have a central role in the process and are accountable to the Parliament 
for their responsibilities under the Bill.” 

6. The costs per session are summarised in the FM as being— 

 First Session (£) Subsequent sessions (£) 

Scottish Government 80,000 – 140,000 60,000 – 100,000 

Six bodies forming part of the 
Scottish Administration 

120,000 – 180,000 60,000 – 100,000 

All local authorities 640,000 – 960,000 320,000 – 640,000 

Other listed public authorities 1,540,000 – 2,310,000 770,000 – 1,540,000 

Total 2,380,000 – 3,590,000 1,210,000 – 2,400,000 

 

http://www.scottish.parliament.uk/parliamentarybusiness/Bills/82853.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/83953.aspx
http://www.scottish.parliament.uk/S4_Bills/British%20Sign%20Language%20(Scotland)%20Bill/b55s4-introd-en.pdf
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7. The FM does provide a table which averages the estimated costs out on an 
annual basis. These costs are given on the basis of dividing the costs set out above 
into four equal sums, to reflect the usual four year period of parliamentary sessions. 
The FM states that these have been provided as they “may assist those scrutinising 
the Bill to make comparisons with the costs of other Bills and Acts.” However, that is 
based on the assumption of the amount of work required dividing equally into each 
year of a four year parliamentary session. 

8. The FM notes that— 

“Under the Scotland Act 1998, an ordinary general election to the Scottish 
Parliament is normally held once every four years. It is not known whether the 
current arrangement of having a five-year session in order to avoid a clash 
with UK Parliamentary elections will be repeated.” 
 

9. Any cost estimates referred to in the rest of this note are costs that would fall on 
relevant organisations in each parliamentary session. 

Themes arising from written evidence 

Cost of producing plans 

10. Development of Gaelic plans is used as a comparison for the costs of 
developing BSL plans. On the basis of reported costs for development of Gaelic 
plans, the FM estimates that it will cost between £5,000 and £50,000 for an authority 
to develop and publish an initial Authority Plan. The FM assumes that the average 
cost per authority will be between £20,000 and £30,000. In subsequent sessions 
costs of between £10,000 and £20,000 are estimated for listed authorities to update 
their plans. 

11. NHS Fife considers that the requirement to develop an Authority Plan is “not 
about the size of the organisation or the number of BSL users” and it “is difficult to 
identify why there are such variations in the financial costings.” 
 
12. The majority of responses received from local authorities indicate that they 
consider the estimates provided in the FM to be reasonable. However, the Scottish 
Government’s response states that in initial discussions COSLA “have suggested 
that the estimates…are too low and that the higher estimate for producing BSL plans 
should be raised to £40,000 per authority.” 

Requirement to publish plans in BSL 

13. The FM notes that there “is no requirement within the Bill for consultation 
exercises and plans to be produced in BSL format” and that the cost estimates 
provided “do not, therefore, include the cost of publication in multiple formats.” 

14. A number of the submissions comment on this issue. For example, the Scottish 
Association of Sign Language Interpreters considers that the lack of any such 
requirement “contradicts…the main purpose of the Bill in promoting BSL.” 
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15. The Scottish Prison Service states it view that it is “reasonable to expect that 
listed authorities may do so [translate plans into BSL] in order to facilitate 
consultation and to ensure accessibility of the final plan, and that we would therefore 
incur this cost.” 

16. South Lanarkshire Council acknowledges the discretion that is given in the FM 
on this issue but comments— 

“However, given the nature of the Bill and the requirement to draft a BSL plan, 
it is felt inappropriate not to take this opportunity to translate it for BSL users. 
The Council would expect funding to follow the Bill in terms of delivery, 
consultation and translation of the BSL plan as the requirement is statutorily 
driven. Funding is not acknowledged in the FM and clarity would be 
welcomed.” 

17. The response provided by the Scottish Government also comments, noting that 
if plans “are presented in written English they will not be accessible to Deaf BSL 
users, who are the target audience.” The Scottish Government considers that there 
should be an amendment to the Bill that requires plans to be translated. The 
submission notes that this would result in an additional cost which was not included 
in the FM. 

18. Allied to any such amendment, the Scottish Government recognises that “it is 
likely that there will be significant demand for BSL translation services at key times 
which could result in delays to a process which has been set out in legislation.” 

19. The Scottish Government suggests alternative approaches that would manage 
demands, either through the establishment of a national advisory group or by 
encouraging “locality-based listed authorities to carry out joint consultation on a local 
BSL plan.” 

20. If the Bill was to be amended to require translation of BSL plans, the Scottish 
Government estimates a cost of £1,250 - £3,150 to each authority. The submission 
states that it is “assumed that the cost of translating Authority Plans into BSL should 
be subsumed by the relevant authority, since the requirement does not substantially 
exceed their current duties under the Equality Act 2010.” 

21. The Scottish Government submission states the “the focus on publishing plans 
could create a heavy (and expensive) bureaucratic burden” on listed authorities. 
Instead the Scottish Government suggests that the requirement on listed authorities 
could be changed to the production of a BSL statement “setting out how they will 
work towards agreed priorities set out in the national plan.” 

Implementation costs 

22. No minimum level of activity beyond the production of a plan is prescribed by 
the Bill and the FM states that “it will be a matter for public authorities to determine 
the scope of their activities in relation to BSL, taking account of needs assessment 
and budgetary considerations.” The FM states that it is hoped that the Bill will 
increase the use of BSL by public bodies but explains that “figures cannot be put on 
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any additional costs arising in this way because it is not possible to estimate how 
much additional activity will be generated and what the nature of that activity will be.” 

23. Colleges Scotland’s submission suggests that the Committee “will want to note 
that whilst the requirement is to produce a plan only, the publication of such a plan 
will almost certainly increase public expectation that would require additional funds in 
future years.” 

24. Midlothian Council comments along similar lines noting that expectations 
“amongst the deaf community will surely be raised…increasing demand on services 
which will not necessarily be equipped or funded to meet the resulting need.” It goes 
on to say that given “the current financial climate, it would not seem possible that any 
new funding could be identified specifically for the implementation of any BSL plan.” 

25. East Lothian Council considers that “there is a risk of plans having no 
substance, because local authorities are not in a position to allocate new monies to 
new activity and do not themselves see that BSL should be championed over other 
inclusive means of communication.” It is “not persuaded that legislation is the most 
suitable tool and is also mindful of the statutory responsibilities it has under the 
Equalities Act 2010.” 

26. North Ayrshire Council considers that “additional costs should be met from 
central government” in relation to “additional services that may be required as 
service users put more pressure on LA’s by demanding more services.” South 
Lanarkshire Council echoes these concerns and considers that “an allocation from 
Scottish Government would be required.” The Scottish Legal Aid Board states that 
given “the current and ongoing pressures on public spending, SLAB can not 
currently commit to having the financial means to meet and significant costs arising 
from this Bill.” 

27. Aberdeenshire Council comments that the “issue for large rural authorities will 
be access to appropriate BSL services. The cost of buying them in from another area 
will be substantial, compared to the central belt where most of the services are 
based.” 

Integration with existing work 

28. Midlothian Council sets out its view that the FM “assumes a planning process 
very specifically for BSL rather than incorporating BSL issues into other strategic 
planning streams associated with inclusion, disability and equality, in particular work 
associated with the implementation of See Hear1. 

29. NHS Fife comments that the FM “does not take into account the development 
of the Health and Social Care Integrations”. It is of the view that there “is an 
opportunity to plan on the basis of the new integrated joint bodies and the parent 
Health Boards and Councils, thus realising an economy of scale.” 

30. NHS Lothian states that the FM “does not take into account opportunity costs 
associated with development and implementation of a local action plan and does not 
                                            
1 See Hear is the Scottish Government’s strategic framework for meeting the needs of people with a 
sensory impairment in Scotland. 



FI/S4/15/5/3 

5 
 

reflect the opportunities for partnership working in development of joint plans nor any 
direct linkage to implementation of the Scottish Government See Hear strategy.” 

31. Scottish Legal Aid Board states that there “is likely to be cross over of activity, 
and therefore costs, under this Bill and work SLAB is already doing to meet our 
obligations under the Public Sector Equality Duty and Scottish Specific Regulations.” 

Costs on other organisations 

32. The FM identifies the costs that would fall on the Scottish Government, local 
authorities and listed public authorities (including the six identified as being within the 
Scottish Administration). It does not refer to the costs that may fall on other bodies 
that may be involved in developing BSL plans. 

33. The Scottish Association of Sign Language Interpreters comments on this in its 
submission noting that while the FM anticipates costs for listed authorities, no costs 
are provided for “ancillary organisations which may be requested to provide 
information, expertise and advice to meet the objectives. This includes organisations 
representing, or working with, BSL users and communication support.” SASLI goes 
on to state that larger “staff numbers and resources will be required to meet the 
increased demand for information and consultation. SASLI will require to seek both 
increased and alternative income streams to provide for additional resources 
required by the Bill.” 

34. The Scottish Courts Service also comments that additional costs “might be 
incumbent upon those organisations which require to upscale to meet increased 
demand upon services, such as interpretation and translation service providers.” 

35. Heriot-Watt University comments that while the Bill does not appear to have 
direct implications for the university sector as a whole “it may be anticipated that 
Heriot-Watt’s track record in this field may lead to a demand for an intensification of 
our efforts (eg in the education of British Sign Language (BSL) teachers and 
interpreters), with attendant resource implications.” However, the submission goes 
on to say that “the Bill itself does not demand or require any such development and 
the financial memorandum properly reflects that measured approach.” 

Potential for wider savings 

36. The FM does not identify any potential savings as a result of the Bill, However, 
a number of submissions comment on the wider benefits and savings that could be 
realised as a result of actions stemming from the BSL planning process it outlines. 

37. NHS Lothian considers that “the provision of local plans may lead to wider 
health economic savings associated with supporting individuals to improve health if 
appointments are more productive and consultations better understood.” 

38. Midlothian Council considers that— 

“In terms of savings, any improvement in access to and service provision for 
BSL users can only lead to greater wellbeing of the individuals and their 
carers. This will therefore have a preventative impact on future, more acute 
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service demand both in health and social care. Accurate measurement of this 
however, as always, is difficult in the short term.” 

Conclusion 

39. The Committee is invited to consider the above in taking evidence on the Bill 
from the Member in charge. 

Catherine Fergusson 
Senior Assistant Clerk to the Committee 
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Finance Committee 

5th Meeting, 2014 (Session 4), Wednesday 4 February 2014 

Air Weapons and Licensing (Scotland) Bill: Financial Memorandum 
 
Purpose 
 
1. The purpose of this paper is to highlight some of the themes identified in written 
submissions received in response to the Committee’s call for evidence on the Air 
Weapons and Licensing (Scotland) Bill’s Financial Memorandum (FM). 

2. The Committee received 14 responses to its call for evidence, around half of 
which were from local authorities. Responses were also received from organisations 
representing firearms users and vendors and also from the Scottish Taxi Federation 
and Scottish Prison Service. Hard copies of the responses are attached, along with a 
copy of the FM (page 41 of the Explanatory Notes). 

The Financial Memorandum 

3. The FM states that— 

“The purpose of the Bill is to protect public safety by creating a new licensing 
regime for air weapons and to improve aspects of locally led alcohol and civic 
government licensing in order to preserve public order and safety, reduce 
crime, and to advance public health. It will give local communities the power to 
regulate sexual entertainment venues in their areas.” 

4. The FM sets out the Bill’s estimated financial implications under the following 
headings— 

 Part 1 – Air Weapons 

 Part 2  – Alcohol 

 Part 3 – Civic Licensing 
o Taxis and private hire cars  
o Metal dealers  
o Public entertainment venues  
o Sexual entertainment venues  
o Miscellaneous and general.  

Issues highlighted in written evidence 

5. A number of comments were received in respect of specific aspects of the Bill 
and their estimated financial impacts as set out in the FM. Some of these are 
considered below. 

6. In addition to comments on specific parts of the Bill, a number of respondents 
made more general comments about the Bill as a whole. A number of respondents 

http://www.scottish.parliament.uk/parliamentarybusiness/Bills/76383.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/76383.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/80133.aspx
http://www.scottish.parliament.uk/S4_Bills/Air%20Weapons%20and%20Licensing%20(Scotland)%20Bill/b49s4-introd-en.pdf
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highlighted the potential for legal challenges and the expectation that any additional 
costs would be recouped through the charging of fees. 

7. Dumfries and Galloway Licensing Boards (DGLB) for example stated that— 

“Licensing authorities should feel confident in their decisions; they should not be 
put in a position of feeling the need not to make a decision on the grounds that an 
appeal is likely and that defending the appeal would impact on operational 
budgets.  This situation could arise with:- 

 the introduction of overprovision of Private Hire Vehicles; 
 withdrawal of the exemption for “contract” vehicles; 
 the introduction of the giant Metal Dealers into the licensing system by 

withdrawal of Exemption Certificates; 
 Pressure to start Public Entertainment licensing to cover theatres and for 

amenity including other forms of entertainment.” 
 

8. With regard to the recovery of costs through fees, Glasgow City Council (GCC) 
stated— 

“it should be noted that it is difficult, if not impossible, for the bodies to pre-
emptively raise fees at this point to take into account the Scottish Government’s 
proposals and therefore when introduced the bodies will need to initially absorb 
the cost of CLSOs [civic licensing standards officers] or overprovision 
assessments.” 
 

9. South Lanarkshire Council (SLC) also stated that— 

“In all cases of potential future costs, the Council does not currently have the 
funding in place to meet these.  As suggested throughout the FM, the Council will 
consider fee levels to recover any additional costs from license holders that may 
materialise.” 
 

10. Whilst South Ayrshire Council (SAC) stated that it was not content that it would 
be able to meet any costs incurred as a result of the Bill— 

“Councils do not generally possess sufficient budget to create additional posts 
(e.g. Civic Licensing Standards officers) or to fund additional costs arising from 
legal challenges (e.g. private hire car overprovision, sexual entertainment 
venues, etc).  On the assumption that additional central funding would not be 
made available, it would then fall to either local authorities or the licensed trades 
to fund the difference; however these businesses tend to operate at low margins, 
particularly in the current economic climate, therefore it may be preferable not to 
further burden these industries.” 
 

11. Others, however, such as North Ayrshire Council (NAC), considered the FM to 
be “fairly comprehensive” and thought it “reasonably reflected” estimated costs and 
timescales. 
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Part 1 – Air Weapons 

12. The Bill introduces a licensing regime for air weapons which will be 
administered by Police Scotland. The FM states that “there will be a long lead in time 
for full commencement” to ensure maximum awareness of the legislative changes 
and to allow for unlicensed air weapons to be handed in before their possession 
becomes a criminal offence. Those who hand in unlicensed air weapons will not be 
entitled to compensation. 

13. The FM states that this part of the Bill is broadly based on the licensing of more 
powerful weapons through the Firearms Act and emphasises that, as such, “much of 
the infrastructure, knowledge and experience required” is already in place. As the 
licensing authority, the majority of costs relating to the setting-up and maintaining of 
the licensing service are expected to fall on Police Scotland. 

14. The FM anticipates that certain central costs will fall on the Scottish 
administration in two broad areas. The first relates to the provision of funding to help 
meet initial set-up costs whilst the second relates to informing the public about the 
new regime. 

15. Costs are also expected to fall on the Crown Office and Procurator Fiscal 
Service (COPFS), Scottish Court Service (SCS), Scottish Prison Service (SPS) and 
other agencies and for other stakeholders and businesses including registered 
firearms dealers. 

16. The Bill provides for Police Scotland to charge a fee when an application is 
made in order to help to offset the costs it will incur. The fee will be charged 
regardless of whether the application is successful or not and the sums payable will 
be set out in secondary legislation. 

17. The FM assumes a total of 500,000 air weapons in Scotland as the basis for its 
estimates but considers that the number of new applications in the first year will be 
significantly lower than this figure. The reasons for this assumption include the 
likelihood that a significant number of air weapons are likely to be inoperative or 
unused and that significant numbers of those who do use them will possess more 
than one air weapon and/or already hold certificates for more powerful firearms. The 
FM uses totals of ten, twenty and thirty thousand new applications as the basis for its 
estimates and describes the rationale behind its assumptions and estimates in 
paragraphs 46 to 54. 

18. A table summarising the estimated overall costs of Part 1 of the Bill is provided 
after paragraph 107 of the FM. This indicates that the total estimated cost of the 
introduction of a licensing regime for air weapons is expected to be in the region of 
£2.4 million over the five years from 2015-16 to 2020-21. 

Costs on the Scottish administration (paragraphs 55 to 89) 
19. The FM states that the Government proposes that the new system “will not be 
unduly burdensome.”  As such, Police Scotland is not expected to require additional 
staff (over and above those already employed to service the current firearms 
licensing regime) in order to process new applications although the FM 
acknowledges that there are likely to be “peaks and troughs” in the cycle. It is 
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anticipated that any additional training requirements will be absorbed within existing 
resources. 

20. The FM provides for £50,000 in set-up costs to build air weapons certification 
into Police Scotland’s existing IT system. The BASC noted that at the time of writing 
its submission, this system was not yet fully operational although it was expected to 
be so by October 2014. Government officials have confirmed that the system is now 
in operation. 

21. The FM expects that “extensive, detailed background checks and home visits 
will be necessary only in a very small proportion of cases” and assumes that only 2% 
of applications would require a more detailed process including a home visit with 
98% following the standard process. On average, the FM suggests that the cost of 
processing a new air weapons application would be around £85.55. 

22. On this basis the FM estimates the total processing costs for new applications 
to be £855,500, £1,711,000 and £2,566,500 respectively over the range of ten, 
twenty and thirty thousand new applications. However, it states that these costs 
“would be spread across the normal five-year licensing period” and provides a table 
after paragraph 71 which sets out the estimated annual profile of application costs 
over the five years from 2015-16 to 2020-21. 

23. The FM also estimates that there would be 40,000 applications over the same 
period for coterminous certificates (covering both air weapons and more powerful 
firearms). The additional costs are estimated at £10 per application which, it is 
anticipated, would be fully recovered. 

24. However, the British Association for Shooting and Conservation (BASC) stated 
in its response to the Government’s original consultation that “the cost that will be 
associated with the introduction of an air weapon licensing scheme will be very high” 
and that it would be “hugely disruptive to the already over-stretched Firearms 
Licensing administrations in Scotland.” 

25. The Scottish Air Rifle and Pistol Association (SARPA) confirmed that it had 
made similar points in its original consultation submission. 

26. The BASC went on to state that “the recommendations that we made relating to 
the financial costs have largely been ignored and the assumption that most 
applications for an air weapon certificate (98%) will be dealt with without the need for 
further inquiry is, we feel, misleading.” 

27. Expanding on this point, the BASC stated— 

“The assumption is made that 98% of applications will only require 1.2 hours 
of processing by administrative staff, with no enquiry officer involvement.  
Given that there is a “good reason” requirement for obtaining an air weapon 
certificate we find it hard to believe that 98% of those applying for a certificate 
will be able to provide a “good reason” that will be processed (and confirmed) 
within 1.2 hours and will not require enquiry officer investigation.”  
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28. The BASC pointed out that a large proportion (perhaps 50%) of applicants 
would give informal target shooting in their own gardens as their good reason. 
However, the Policy Memorandum stated that “Ministers do not believe that target 
shooting in such an environment (in gardens or other urban of highly populated 
settings) should generally be acceptable unless the applicant can satisfy the Chief 
Constable as to the safety and other arrangements in place to ensure that shooting 
can be carried out without risk to the public”. 

29. On that basis, the BASC suggested that up to 50% of applications would 
require a “detailed process including home visit” as opposed to the 2% estimated in 
the FM.  It went on to state that— 

“This would result in the average cost of each application rising to £118.90, an 
increase of almost 40%. This would mean that the cost, spread over five 
years, for 10,000 applications would be £1,189,000 and for 30,000 
applications £3,567,000.” (in comparison to the £855,000 and £2,566,500 
estimated by the FM). 

30. SARPA agreed with the BASC that the assumption that most applications 
would be dealt with without the need for further inquiry was “unrealistic” as it 
expected that site visits would be required in a significant proportion of cases. It also 
suggested that— 

“Until the requirements for good reason and level of checks are clearly 
explained we doubt the estimated costs are truly reflective of the full financial 
burden.” 

31. SARPA further stated that it felt the FM “may have vastly underestimated the 
true full cost of processing applications and renewals for certificate applications.” 

32. The Gun Trade Association (GTA) drew attention to what it saw as 
“unanswered questions concerning the definition of ‘fit person’, ‘good reason’, 
‘conditions’ and further legislative queries”, stating— 

“until these are answered, the GTA feels that the estimated costs and savings 
set out in the Financial Memorandum are unable to be verified.” 

33. SARPA agreed that there could be around 500,000 air weapons in Scotland but 
suggested that in the first licensing round— 

“given the number of farms and smallholdings who would own airguns as their 
primary pest control option, we would expect that a more realistic total licence 
number would be between 100,000 and 150,000 inclusive of the estimated 
40,000 who also hold fire arms certificates at the moment.” 

34. The BASC accepted that the cost of processing applications from existing 
certificate holders would be “greatly reduced” as the authorities would already hold 
much of the required information. However, it pointed out that this did not mean that 
the “good reason” would be known or that the applicant would automatically satisfy 
the criteria for an air weapons license, meaning the processing of such applications 
may not be as straightforward as suggested by the FM. 
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35. SARPA agreed with this point noting that “any “good reason” for holding an 
additional air weapon may well differ from other weapons they may hold.” 

36. The BASC also queried why the FM’s estimates for processing costs were 
predicated on costs for administrative/enquiries staff when 25 of the 91 current 
employees of the licensing service are police officers whose hourly costs would be 
greater.  

37. The FM provides a table containing estimated costs for applications relating to 
Police Permits, Visitor Permits, Events Permits and Air Weapons Club Approval after 
paragraph 74. It states that fees for these processes will be set in secondary 
legislation and should offset the costs of each process. 

38. Regarding visitor permits, the BASC suggested that this additional cost may act 
as a disincentive to air weapons users from other parts of the UK who do not 
currently require such permits. 

39. SARPA highlighted the potential increase in costs for airgun clubs and 
suggested that most would have to move from small, low cost sites to larger 
commercial sites in order to fulfil the necessary criteria and accommodate the 
expected increase in membership. 

40. SARPA further stated that— 

“No clear indication of process or requirements has been made for licencing 
of facilities or Clubs, as most of the clubs are private and run on private 
grounds it may well be that this requirement will not be applicable but where it 
is there may be the requirement for detailed visits beyond what is expected for 
an individual.” 

41. SARPA highlighted its “genuine concern” that additional costs might result in 
some clubs being forced to close if they could not afford to upscale and improve their 
facilities to cope with demand from “private shooters forced to join clubs to maintain 
their right to shoot.” 

42. SARPA also suggested that “the same level of public finance support should be 
made available for airgun shooters as is made available to other minority sports.” 

43. The FM states that “the estimated maximum additional enforcement, testing 
and reporting costs” to be incurred by Police Scotland would amount to £90,000 per 
annum (an estimated 500 cases per year at £180 per case). 

44. The BASC questioned whether this figure implied that the Police expected to 
seize 500 weapons as a result of non-compliance and asked how this figure 
compared with the estimated 50-100 summary prosecutions quoted in the FM. 

45. The FM states that “it is not the intention that Police Scotland should pursue 
unlicensed air weapons as a significant new priority”. As such, it states that 
“prosecutions for licensing offences are therefore likely, in the majority of cases, to 
be pursued in parallel with other offences.” 
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46. Estimated costs to the SCS and SPS are discussed in paragraphs 83 to 89 of 
the FM. The FM suggests that the courts might have to deal with between 50 and 
100 new summary cases per year and between two and five solemn proceedings. 
Custodial sentences are expected in only “a very small proportion” of cases. 

47. On this basis, the FM suggests that legal, prosecution and court costs totalling 
£139,875 may be incurred whilst the SPS expected to incur costs of £47,950. The 
FM states that these costs “should be accommodated within existing workloads” and 
therefore classes them as opportunity costs. 

48. The BASC noted that the FM did not appear to identify any possible costs 
arising from appeals against refusals to grant a certificate or revocation of one. Any 
such costs could be incurred both by the appellant and by the SPS, licensing bodies 
and the courts. 

49. SARPA also highlighted the issue of possible appeals noting that some 
enthusiasts may be forced to surrender what is currently legally held (and sometimes 
expensive) equipment but may not receive any compensation for doing so. 

Costs on other bodies, individuals and businesses (paragraphs 91 to 104) 
50. The Bill sets out a framework for the inspection and approval of shooting clubs’ 
premises which will be supplemented by detailed guidance. The FM states that a fee 
to help meet the costs of the approval process will be payable by the club but 
expects the overall impact of this to be “very small”. 

51. The GTA stated that— 

“There will certainly be extra costs associated with the Bill, in particular with 
requirements from Secondary Legislation on issues such as security, storage, 
club memberships, the setting up of clubs, events and recreational facilities. 
Until the Bill, is finalised, no costs for these issues can be estimated.” 

52. A table setting out possible fees (which will be set out in secondary legislation) 
is provided after paragraph 104. It contains examples of fees “set at or close to” 
current firearms fee levels as well as indicative fee levels based on the estimated 
costs of processing applications. The table indicates possible fees of £50 or £85 
respectively in relation to the granting of airgun certificates. 

53. The BASC noted that the Government supported the notion that “fees would be 
payable regardless of whether or not a certificate is granted.” The BASC did not 
support this approach, noting that it was not currently the case with regard to 
applications for firearms or shotgun certificates. 

54. SARPA also disagreed with this proposal and recommended that “there should 
either be no fee or a very low fee to encourage maximum participation and it should 
be no more than £20.” 

Part 2 – Alcohol Licensing 

55. The Bill contains nineteen separate provisions in relation to alcohol licensing 
and the FM states that “their overall financial impact is likely to be close to neutral.” 
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56. The Bill will “provide Licensing Boards with powers to consider a broader range 
of information when making licensing decisions” including the reintroduction of a “fit 
and proper” test in relation to the issue or continued holding of a premises or a 
personal licence.  The FM states that the Government’s intention is to make the 
system self-funding and the Bill will require Licensing Boards to be transparent about 
their costs “to demonstrate that the fees they set are based upon cost recovery.” 

Costs on the Scottish administration (paragraphs 110 to 122) 
57. As alcohol licensing will continue to be administered locally, the FM states that 
“centrally borne costs will continue to be minimal.” 

Costs on local authorities (paragraphs 123 to 143) 
58. The FM states that “local authorities will continue to bear the costs of 
administering the licensing process, and they recoup their costs through the 
licensing fees.” The FM further states that “Licensing Boards are empowered to set 
their own fees as long as they do not exceed the maximum limits.” 

59. However, West Dunbartonshire Council (WDC) stated that its calculations show 
that it was in fact— 

“unable to recoup its costs. The legislation sets a maximum fee which 
licensing boards can charge and, even though ours is charging the maximum 
fee, we incur an annual deficit of almost £89,000. West Dunbartonshire 
Licensing Board is in fact only able to recover 52.8% of the expenditure to 
administer the licensing regime. It is therefore very misleading to suggest that 
licensing boards have the power to ensure that licensing is self-funding.” 

60. The FM notes that the recent Review of Alcohol Licensing Fees carefully 
considered issues relating to fees “but determined that there was insufficient 
information to determine whether Licensing Boards were recovering their costs, or 
making a surplus/deficit”. As such it was not possible for the review to make firm 
recommendations on the level of fees and it recommended instead that Licensing 
Boards be put under a statutory duty to report on their income and expenditure.” The 
Bill requires the publication of an annual financial report and the FM states that any 
additional costs arising from this “should be minimal.”  

61. SAC questioned the form and purpose of such reports and stated that it was 
“not wholly accurate” to say that fees are based on cost recovery— 

“In our view a significant level of cross-subsidy exists within the licensing fee 
structure, where some aspects generate a surplus of income while others 
bear a net cost.  This would become clear in the publication of an annual 
financial report.” 

62. WDC suggested that such reports might be beneficial to it in publicising the 
deficit it incurred. Noting that expenditure might be calculated differently by different 
local authorities, WDC suggested that— 

“It would be helpful if the Scottish Government was to publish guidance for 
licensing boards (and councils for civic licensing) that sets out the wide range 
of costs that boards and councils should be recovering e.g. employee costs 
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(incl. national insurance and superannuation), managerial costs, legal and 
committee administration costs, overheads and central support costs.” 

63. COSLA also commented on the reports stating— 

“There are some concerns that the introduction of a duty for Boards to publish 
a financial report may be administratively difficult for local authorities 
depending on current accounting procedures. COSLA does recognise that 
this increases transparency and would provide evidence for any future fee 
increases.” 

64. SAC also expressed “particular concerns” that the fee for occasional licenses 
had not been reviewed, stating that the current fee was insufficient to cover the cost 
of work involved in processing a licence application. 

65. The FM states that it is difficult to estimate any additional costs for Licensing 
Boards as a result of the “fit and proper person” test because “it largely depends on 
the manner in which they deploy these powers within the exercise of their existing 
functions.” However, the FM anticipates that “any additional cost is likely to be 
minimal.” 

66. DGLB stated that the Bill’s proposals appear to foster better use of resources, 
“at least at first flush”. However, it went on to draw attention to a number of issues 
relating to the revocation of Personal Licences which, it considered, would lead to 
increased uncertainty and the potential for more hearings and appeals resulting in 
the need for additional resources. In particular, the Council suggested that “drawing 
on the Licensing Objectives within the ‘fit and proper person’ criterion would likely 
lead to complicated and lengthy appeals.” 

67. Commenting on the potential for appeals against decisions made under the “fit 
and proper person” provisions, DGLB stated that— 

“Boards should feel confident in their decisions; the Boards should not be put 
in a position of feeling the need not to make a decision on the grounds that an 
appeal is likely and that defending the appeal would impact on operational 
budgets.” 

68. Glasgow City Council Licensing Board (GCCLB) agreed, stating that in its 
view— 

“the current drafting of the bill creates uncertainty as to the scope of the test 
and, unless corrected, will expose Boards to increased litigation costs until 
case law provides necessary judicial clarity.” 

69. Both DGLB and GCCLB drew attention to the Brightcrew vs. City of Glasgow 
Licensing Board decision which found that a Board may only have regard to matters 
flowing directly from the sale of alcohol and should not seek to regulate other 
activities. 
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Part 3 – Civic Licensing 

70. The FM states that the Bill “seeks to improve the effectiveness of the civic 
government licensing schemes administered by local authorities” in respect of a 
number of topics as set out below. 

Taxis and private hire cars (paragraphs 149 – 170) 
71. The FM states that the Bill “will give local authorities the power to refuse to 
grant private hire car licences on grounds of overprovision.” It also extends the 
testing of taxi drivers to include private hire car drivers and removes the “contract 
exemption”, bringing hire cars used on contract work into the licensing regime. 

72. The FM notes that licensing authorities will incur costs as a result of having to 
develop a policy in relation to overprovision. This would likely require a public 
consultation which would result in costs to the authority. The FM states that the costs 
of such a consultation could “vary significantly” depending on its methodology, but 
gives an indicative figure of £10,000. 

73. The power to refuse a private hire licence on the grounds of overprovision is 
discretionary although the FM suggests that if a local authority chose to undertake 
an assessment of private hire services, it might incur costs of £15,000 to £20,000 
every three years. These costs would be recouped through license fees but the FM 
does not expect the majority of licensing authorities to undertake such assessments, 
instead carrying them out only where there is a perceived problem of overprovision. 

74. However Glasgow City Council Licensing Authority (GCCLA) suggested that “it 
would be extremely complex to measure demand in the private hire sector” and that 
“any model used to make the necessary assessment (and likely to conduct future 
ongoing assessments) would require to be developed by a specialist third party.” 

75. SAC estimated the cost of assessing overprovision to be “in the region of 
£30,000 to £50,000 on a tri-annual basis.” It went on to state that “as this could result 
in legal challenges, it is a policy decision unlikely to be adopted by SAC.” 

76. SLC and DGLB agreed with this perspective, with SLC suggesting that the 
costs in the FM “would be a minimum figure” and estimating that such an 
assessment would cost it “in excess of £20,000” whilst DGC stated that these costs 
“appear low”. 

77. The Scottish Taxi Federation (STF) stated that the FM had “got things badly 
wrong” and questioned how the FM’s estimate had been reached stating that no 
suitable methodology or measuring tool existed at present. It further stated that it 
would be “difficult if not impossible” to devise such a tool and that it would therefore 
be “equally difficult to quantify the cost of such a measurement tool assuming it is 
possible.” 

78. The STF further stated that the FM’s example of measurement of significant 
unmet demand (SUD) related to demand for taxis as opposed to private hire cars 
and stated that such SUD surveys “can and do cost more than the £15,000 to 
£20,000 suggested.” 
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79. The FM also notes that the Bill might result in greater numbers of court 
challenges to refusals to grant a licence. However, as the Government expects any 
costs to be recovered from licence holders through fees, the FM states that the 
overall cost impact on local authorities “should, therefore, be neutral.” 

80. The FM acknowledges that individuals and businesses may incur additional 
costs through possible increases to fees. New applicants who are refused a licence 
would lose the money spent on their application and could incur further costs (for 
example, in legal fees) should they choose to challenge the decision. 

81. The STF highlighted the potential impact on its members stating— 

“We therefore, do not accept that the anticipated cost of court challenges to 
the question of over provision, which in our view are more likely as a result of 
the weakness in the legislation, should simply be passed back to licence 
fees.” 

82. The STF went on to suggest that “licence holders are in effect being punished 
for a system that the Scottish Government acknowledge in advance, is more likely to 
be challenged.” 

83. DGC drew attention to what it termed “a completely invisible area…that of the 
presently exempted provision of services under a contract for the exclusive use of 
the vehicle for a period of not less than 24 hours.” DGC went on to state that— 

“Removal of this exemption whereby a licence will be required for the vehicle 
and each driver, failing which an offence is being committed, would be an 
enforcement nightmare and resource intensive.” 

Public entertainment venues (paragraphs 187 - 192) 
84. The FM states that the Bill will abolish “Theatre Licenses” and transfer theatres 
to “a lighter touch” licensing scheme in order to afford greater flexibility to local 
licensing authorities. Local authorities are able to charge reasonable fees to cover 
their costs so the impact of the Bill on them is expected to be neutral. 

85. The FM states that “the proposal represents a decrease in regulatory burden 
overall” as a discretionary regime will allow a flexible approach to be taken which 
could result in smaller-scale plays not having to pay fees. The FM points out that 
there is “wide variation in licensing fees from one authority to another” and notes that 
the cost of a public entertainment licence “may be less or more than that currently 
paid.” 

86. DGC stated that those authorities not currently licensing places of public 
entertainment would need to undertake a “substantial and detailed process” to 
assess whether there is a need to licence theatres as places of public entertainment. 
It further stated that those that already do would incur “significant press publication 
fees for statutory notices if the authority’s resolution is to be widened to include 
theatres.” 
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87. GCC agreed with this point and urged the Government to introduce “provisions 
to allow the necessary amendment to the resolution to be expedited” which, it 
suggested, would “reduce the costs to theatre owners etc.” 

Sexual entertainment venues (paragraphs 193 – 200) 
88. The Bill creates a new licensing regime for sexual entertainment venues. Again, 
the FM states that as local authorities are able to charge reasonable fees to cover 
their costs, the impact of the Bill on them is expected to be neutral. 

89. However, the FM notes that some local authorities might receive no fee income 
from sexual entertainment venues (i.e. where none exist in a local authority area) but 
could incur tens of thousands of pounds in legal fees should an operator challenge a 
decision not to grant a licence. 

90. SAC confirmed in written evidence that it may find itself in this position as it 
receives “no fee income against which to offset the cost of appeals against 
unsuccessful applications.” 

91. GCC expressed similar concerns stating— 

“In short, if the licensing regime for SEVs is properly implemented with the 
points raised by the Licensing Authority and other respondents taken account 
of, then the costs will be minimal. However, if there is a lack of clarity or 
guidance from the Scottish Government, then the Licensing Authority expects 
there could be significant litigation and therefore cost to the Authority.” 

92. GCC went on to suggest that “much of the uncertainty surrounding potential 
litigation costs can be reduced by ensuring that clear guidance is issued detailing 
what factors a Licensing Authority may have regard to in determining SEV 
applications and in setting any policy on the number of venues in its area.” 

93. DGLB also commented on this issue noting that it could incur costs as a result 
of preparing and publishing a policy on the appropriate number of sexual 
entertainment venues in its area (which might be zero). It stated that it was 
“extremely unlikely” that it would receive an application and suggested that “most of 
this wasted effort would be avoided by making it a mandatory licensed activity.” 

Miscellaneous and general (paragraphs 201 – 214) 
94. The Bill introduces the new role of civic licensing standards officer (CLSO) to 
provide guidance and check compliance. Whilst the FM notes that some local 
authorities already employ staff in similar roles and therefore should incur only 
minimal costs, it acknowledges that others might have to recruit new staff on a salary 
of around £30,000 - £35,000 per annum. 

95. The FM further states that “the Bill is sufficiently flexible to allow a local 
authority to meet the requirement in a manner that best meets its needs and 
circumstances” and notes that any additional costs should be minimal given the 
ability for local authorities to recoup expenditure through fee income. 

96. GCC stated that it would not be able to reach a decision about the most 
appropriate way to staff this role until clarity on the CLSO’s powers and duties was 
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provided but noted that if it did consider it necessary to create an additional post, it 
did not have the funds to meet the costs and “would need to absorb the costs itself 
and reclaim the monies through licensing fees moving forward.” 

97. DGLB echoed this view stating that “many changes will attract extra costs as 
the practicalities of the text become discernible” before pointing out that “the licensed 
trade would not be appreciative of the significant increases which this and other 
proposals would necessitate.” 

98. SAC however, confirmed that the role was currently performed but noted that 
the Bill might increase demand and could require it to increase the full-time 
equivalent complement “with no additional funding or income available to do so.”  

99. NAC stated that the Bill’s financial implications could, in most cases, be 
addressed by increasing fees. However— 

“The exception is the new statutory requirement to employ a Civic Licensing 
Standards Officer which will be an additional cost.  This cost should be 
provided for by the Bill.” 

Conclusion 

100. The Committee is invited to consider the above in taking evidence from the Bill 
Team. 

 
 

Alan Hunter 
Assistant Clerk to the Committee 
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